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EXECUTIVE SUMMARY

1.0

Introduction

On 17th April, 2003, by Statutory Instrument No. 40 of 2003, His Excellency the
President, Mr. Levy Patrick Mwanawasa, SC, in exercise of the powers under the
Inquiries Act, Cap. 41, appointed a Commission, chaired by Mr. Wila D.
Mung’omba, to review the Constitution of Zambia.

The terms of reference of the Constitution Review Commission (hereinafter
referred to as “the Commission” or “this Commission”) are thirty-one and, briefly
stated, included:

* recommending a Constitution that should exalt and effectively entrench
and promote legal and institutional protection of fundamental human
rights and stand the test of time;

* examining and recommending on the desirability of the death penalty;

* examining and recommending the elimination of perceived discriminatory
provisions in the Constitution;

* recommending a system of government that will promote democratic
governance and guard against the emergence of a dictatorial form of
government;

* reviewing the electoral system to ensure fairness in the conduct of
presidential, parliamentary and local government elections;

* recommending provisions to ensure the competence, impartiality and
independence of the Judiciary, and access of the public to justice;

* examining and recommending the composition and functions of the organs
of government with the view to maximising on checks and balances and
securing, as mush as possible, their independence;

* examining and recommending effective methods to ensure grassroots
participation in the political process of the country, including the type of
provincial and district administration;

* examining the local government system and recommending how a
democratic system of local government as specified in the Constitution

may be realised; and

* examining and recommending on issues of gender equality.



2.0

Also key among the terms of reference were those enjoining the Commission to
recommend suitable methods of amending and adopting the Constitution.

The Commission found the terms of reference sufficiently broad to accommodate
all shades of opinion aimed at reaching national consensus and allowing the
people of Zambia to draft a Constitution that will secure individual liberties and
stand the test of time.

In line with its terms of reference, the Commission undertook wide consultations
with the public and relevant social, political and economic groups in the country.
The Commission collated, summarised and analysed the submissions, both oral
and written, received from petitioners across the country as well as from
Zambians living abroad. The Report of the Commission is primarily based on
these submissions.

In executing the assignment, the approach taken included review of relevant
literature. This involved both a qualitative and a critical appraisal of the
underlying philosophies and values of constitutions. In this regard, constitutions
from selected countries were reviewed relative to the Zambian experience.

The Report is organised into 28 thematic chapters, covering a wide range of areas,
including National Sovereignty and the State, Democratic Governance,
Fundamental Human Rights and Freedoms, the Executive, the Legislature, the
Judiciary, Local Government, Political Parties, Traditional Authority, Public
Finance and Budget, Land, Mode of Adoption of the Constitution and Mode of
Amending the Constitution.

Background: Constitution Development of Zambia

The history of constitution making in Zambia dates as far back as the colonial era,
starting with the Federation of Rhodesia and Nyasaland (Constitution) Order in
Council of 1953, which created the Federation of Rhodesia and Nyasaland.
Among other things, the Order defined the powers of the Federal Government and
those of territorial governments.

This was followed by the 1962 Constitution, which was mainly designed by the
Colonial Administration to accommodate the participation of both the white
settlers and the Africans in the Legislative Council whilst ensuring that the former
had electoral advantage over the latter. Elections conducted under this
Constitution resulted in a coalition African Government consisting of United
National Independence Party (UNIP) and African National Congress (ANC).
Despite assuming power in 1962, both UNIP and ANC made it clear that they
were not satisfied with the 1962 Constitution. Their goal was to bring about a
Constitution based on universal adult suffrage and the granting of independence
to Northern Rhodesia outside the Federation. The Federation was dissolved in
1963, after Nyasaland was allowed to secede.



The 1964 independence Constitution was worked out as a result of negotiations
among the major political actors of the day. The constitutional arrangements were
aimed at resolving the conflicting interests of the indigenous Africans, the settler
white community and the colonial Government. The Constitution came into being
through the Zambia Independence Order, 1964.

In essence, however, the 1964 Constitution, like the previous Constitutions, was
not a creation of the people of Zambia, as they were not involved in its making.
This Constitution was based on a Westminster model designed for the emerging
nations of former British Colonies and Protectorates.

Since independence, Zambia has experienced at least three major phases in
constitutional development. These were inspired by various factors, such as
changed political environment in the country. Developments within the regional
and global contexts have also played a part in shaping the Constitution of the
country.

Many factors played a role in weakening the idea of liberal democracy enshrined
in the 1964 Constitution, resulting in the 1973 Constitution which introduced the
One-Party State under the UNIP Government. The architects of One-Party rule
were inspired by a desire to eliminate political conflicts and build a united
political order. The Government of Zambia, like other countries on the continent,
justified a one-party State as a variant of democracy best suited to the peculiar
African circumstances. Cases of inter-party political violence, the hostile regional
environment within Southern Africa occasioned by the Unilateral Declaration of
Independence (UDI) in Southern Rhodesia (now Zimbabwe) and the need for
political self-preservation all combined to provide a strong argument for replacing
the 1964 constitutional order. An additional factor was the socialist influence
from the Eastern European Bloc.

However, the 1980s saw the demise of communism in the Eastern European Bloc
countries and the re-emergence of new democracies in its place. These
developments culminated in sweeping ideological re-alignments across the world.
This historic shift in the global balance of power precipitated the crisis that led to
the crumble of One-Party rule.

The shift in the political order in Zambia was also catalysed by serious economic
difficulties, which by 1990 had reached extreme levels. There was overwhelming
public support in favour of the move towards multi-party democracy. This
culminated in the 1991 Constitution, the thrust of which was the re-introduction
of plural politics.

The 1991 Constitution was seen more as a transitional instrument to answer the
immediate pressures of the time. On 31st October 1991, Zambia went to the
polls under the multi-party Constitution. The Movement for Multi-Party



Democracy emerged winner with a landslide victory. This was followed by
renewed search for a lasting Constitution.

Thus after coming into power in 1991, the MMD Government initiated another
constitution review. The Constitution Review Commission, led by Mr. John
Mwanakatwe, SC, made far-reaching recommendations. Notable among these
were the strengthening of the Bill of Rights and the inclusion of a range of new
rights. Those proposed for addition referred to residence, human dignity and
reputation, culture, marriage, a clean environment and equal pay for equal work.
Freedom of the press and the related rights of journalists were to be strengthened.
Academic and intellectual freedom and the right to strike and lock out were
scheduled for protection. Most notable was a proposed drastic increase in the
protection of the rights of women and the prohibition of laws, customary practices
and stereotypes which worked against the dignity of women. Economic protection
of women, including maternity leave, was to be included, as was a comprehensive
provision on children’s rights.

Other notable recommendations included restrictions on declarations of
emergencies; appointment of Cabinet Ministers from outside Parliament; recall of
a non-performing MP; establishment of a Constitutional Court to exercise
jurisdiction over alleged violation of any right guaranteed by the Constitution; and
adoption of the Constitution through a Constituent Assembly.

With regard to qualifications to contest presidential elections in relation to
citizenship, the Mwanakatwe Commission recommended that a presidential
candidate had to be a citizen of Zambia, born in Zambia. Her or his parents were
also required to be Zambian citizens born in Zambia of Zambian citizens.

Historically, constitution making in Zambia has been initiated by successive
Governments under the Inquiries Act. Under the provisions of this Act, the
President determines the terms of reference, appoints the Commission, and the
report of the Commission is made to the President. The method of review and
adoption of the Constitution under this Act allows the Government to override the
wishes of the people. Consequently, this has been a source of contention,
particularly following the constitution review undertaken by the Mwanakatwe
Commission. The Mwanakatwe Commission, in response to popular demands,
recommended adoption of the Constitution through a Constituent Assembly,
which was considered to be a more representative body. Government rejected
this on account of what it considered to be legal and technical constraints.
Therefore, the issue remains contentious.

By and large, the 1996 amendment to the Constitution was considered to lack
popular legitimacy, as it did not take into account most of the submissions made
by the people. Contending political parties in the 2001 elections pledged
immediate review of the Constitution after the elections.
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It was against this background that the Commission, chaired by Mr. Wila
Mung’omba, was appointed.

Submissions, Observations and Recommendations

A summary of submissions made to the Commission by petitioners as well as the
observations and recommendations of the Commission is provided below
according to thematic chapters.

Chapter 1: National Sovereignty and the State

Submissions made by petitioners on this subject include the question of whether
Zambia should adopt a federal State system or remain a unitary State; the need for
the Constitution to define the boundaries of Zambia for the protection of the
territorial integrity of the country; ownership of the Constitution by the citizens
through a participatory and representative mode of constitution making; and
protection of the Constitution from being suspended or overthrown by force.

Other submissions include calls for simplification, translation and dissemination
of the Constitution; calls for repeal and others for retention of the declaration of
Zambia as a Christian nation; and for the language of the Constitution to be
gender neutral.

Recommendations made by the Commission include that:

* the Constitution should provide that Zambia is a unitary State in which
State power and authority is constitutionally devolved to lower levels of
government;

e Zambia’s international boundaries should be defined and described in the
Constitution;

* the Constitution should explicitly provide that the people shall adopt and
give to themselves a Constitution and that the constitution making process
should be defined by an Act of Parliament;

* the Constitution should make provision for its protection from being
suspended or overthrown by force or other unlawful means, and that it
should be the right and duty of every citizen to defend the Constitution;

* the Constitution should provide that the language of the Constitution shall
be plain and gender neutral and that the State shall promote public
awareness of the Constitution by translating it into local languages and
disseminating it as widely as possible; and



* the declaration of Zambia as a Christian nation as contained in the current
Constitution should be retained, subject to further debate and a decision by
the people of Zambia through the Constituent Assembly and national
referendum.

Chapter 2: Citizenship
Submissions received by the Commission on this subject included those
pertaining to the right to citizenship; the Constitution permitting or prohibiting
dual citizenship; the need for the Constitution to restrict acquisition of citizenship
by registration; whether or not the Constitution should permit citizenship by birth
or citizenship by marriage; and the right to a passport.
The Commission recommends, among others, that:

* there should be automatic acquisition of citizenship by birth or descent;

* loss of citizenship should be on restricted and specified grounds;

* the Constitution should permit dual citizenship in respect of citizenship by
birth or descent;

* the Constitution should provide for citizenship by registration; and

the right to a passport should be provided for in the Bill of Rights to
supplement the freedom of movement.

Chapter 3: Fundamental Human Rights and Freedoms

Some of the submissions made by petitioners on this subject called for the Bill of
Rights to be made superior to other provisions of the Constitution; the abolition,
on the one hand, and retention, on the other hand, of the death penalty; the right to
justice, including speedy disposal of cases and enjoyment of the fruits of
judgement; and the Constitution to make all offences bailable, on the one hand,
and the exclusion of certain offences such as murder, rape and defilement, on the
other hand.

Others called for the right of access to public information held by the State to be
guaranteed by the Constitution; press freedom to be explicitly guaranteed by the
Bill of Rights; the repeal of the Public Order Act; the repeal of all discriminatory
clauses in the Constitution; the rights of persons with disabilities to be enshrined
in the Constitution.

Further, petitioners submitted that the rights of the child as provided for in the UN
Convention on the Rights of the Child should be enshrined in the Constitution; the
Bill of Rights should guarantee gender equality and women'’s rights; the Intestate



Succession Act should be reviewed in order to increase the percentage of the
estate due to parents; economic, social and cultural rights should be included in
the Bill of Rights; and that the right to pension should be guaranteed by the
Constitution and be justiciable.

Some petitioners also called for provisions for derogation from guaranteed rights
and freedoms to be limited.

Some of the recommendations of the Commission on the subject are that:
* the death penalty should be retained;
* the Constitution should provide for accused persons to be brought before
courts within reasonable time, in any case not later than 48 hours after

arrest;

* the Constitution should guarantee the right to administrative justice and
the right to judicial review;

* the Constitution should explicitly provide relief to aggrieved parties
against the State in enforcing judgments;

* all offences should be bailable and that the question of whether or not bail
should be granted should be left to the discretion of courts;

* the right of access to public information held by the State subject to
security considerations, should be enshrined in the Bill of Rights;

* press freedom should be specifically provided for in the Bill of Rights;

* the right to freedom of association, peaceful assembly, demonstration and
petition should be enshrined in the Constitution;

¢ the offences of criminal libel and defamation of the President should be
repealed;

e the Public Order Act should be amended to make the Act more flexible
and permissive;

* the rights of the child as provided for in the UN Convention on the Rights
of the Child should be incorporated in the Bill of Rights;

* the principle of gender equality and women’s rights should be enshrined in
the Bill of Rights;



* the rights of persons with disabilities should be enshrined in the Bill of
Rights; and

* economic, social and cultural rights should be enshrined in the Bill of
Rights.

Further, the Commission recommends that the Constitution should have one
derogation clause of general application.

Chapter 4: State of Emergency

Most petitioners who addressed this subject called for constitutional provisions on
declarations of emergencies to be made more stringent by requiring parliamentary
approval by at least two-thirds of all the members of the National Assembly.

The Commission recommends, among others, that:

* a declaration of a state of emergency should require approval by the
National Assembly within 7 days by a resolution supported by not less
than two-thirds of all the members and that this should apply to any
subsequent extensions;

* the Constitutional Court should have jurisdiction to decide the validity of a
declaration of a state of emergency or threatened state of emergency,
including the reasonableness thereof; and the validity of any extension of a
declaration of state of emergency and any legislation enacted or other
measures taken in consequence of such declaration.

Chapter 5: Enforcement Machinery of Human Rights

Some of the petitioners who addressed this subject called for the Constitution to
make provision for the Human Rights Commission (HRC) in terms of its
establishment; powers and functions; power to prosecute; broad representation of
membership through nomination by various interest groups; and reporting directly
to the National Assembly.

Other petitioners called for the establishment of a Commission for Gender
Equality.

There were also submissions that the class of persons entitled to bring up court
actions for violation of human rights should be expanded.



Recommendations of the Commission on the subject include that:

* the HRC should continue to be established by the Constitution and that its
core functions should also be spelt out in the Constitution;

¢ the Constitution should vest the HRC with powers to prosecute cases of
human rights violations, subject to the DPP’s authority;

* provisions for appointment of Commissioners to the HRC should be
enshrined in the Constitution, and that they should be appointed by the
President subject to ratification by the National assembly;

* the Constitution should make provision for the establishment of a
Commission for Gender Equality; and

* the class of persons entitled to bring up court actions for violation of
human rights should be expanded to encompass group action, persons
suing in a representative capacity and public interest litigation.

Chapter 6: Directive Principles of State Policy and Duties of a Citizen

Submissions on this subject included calls for the Constitution to direct
Government to pursue policies that will promote national development for the
benefit of all citizens; ensure equitable distribution of national wealth; and
prohibition of corruption.

The Commission recommends that the scope of the Chapter in the Constitution on
Directive Principles of State Policy and Duties of the Citizen should include
policy objectives of the State and duties of a citizen in the areas of: politics,
socio-economic, defence, culture, accountability, environment and foreign
relations.

Chapter 7: Democratic Governance

Petitioners on this subject mainly addressed issues of the electoral system and
process. Some of the specific submissions were that the current First-Past-the-
Post electoral system should be retained, on the one hand, and that the
Constitution should provide for a Mixed Member Representation electoral system,
on the other hand.

Other submissions were that the Constitution should have provisions that
guarantee the independence and autonomy of the Electoral Commission of
Zambia; and that the Constitution should provide for powers and functions of the
Electoral Commission and mode of appointment of Commissioners.



Further, petitioners called for presidential and parliamentary elections to be
conducted on the same day; the date of the elections to be enshrined in the
Constitution; the Constitution to provide a limited period within which election
petitions should be determined; the establishment by the Constitution of a special
court or tribunal for the settlement of election petitions; abolition of by-elections;
equal access by political parties to the media during election campaigns; equitable
representation of women, persons with disabilities and the youth in governance;
and for oaths of office of constitutional office holders to be enshrined in the
Constitution.

Recommendations of the Commission include that:

* the Mixed Member electoral system should be adopted for parliamentary
and local government elections as a step towards graduating to the
Proportional Representation system, and that provision for this should be
made in the Constitution and the Electoral Act;

* the Constitution should establish an independent and autonomous
Electoral Commission under which the Electoral Office should operate
and provide for some of the core functions of the independent Electoral
Commission;

* the Constitution should provide for the recruitment and appointment of the
Electoral Commissioners by advertisement and selection by a panel of
independent experts consisting of one member of the Supreme and
Constitutional Court appointed by the Chief Justice, a member of the
Public Service Commission, a member of the Judicial Service
Commission, a representative from LAZ and the Ombudsman;

* the date of presidential, parliamentary and local government elections
should be enshrined in the Constitution;

* the Constitution should provide that results from polling stations should be
openly, accurately collated and promptly announced by the returning
officer;

* the Constitution should provide that presidential election petitions should
be determined by the full bench of the Constitutional Court and that
parliamentary election petitions and local government election petitions
shall be determined by ad hoc tribunals which should also have final
jurisdiction;

* the Constitution should provide that election petitions shall be determined
within a period of 90 days;



* the Constitution should make provision that complaints shall be lodged
with the Electoral Commission immediately after noticing the malpractice;
and election petitions based on complaints of malpractices which could
have been known before or during the election but were not reported shall
be barred;

* the Constitution should state that the Electoral Commission shall have
power to determine electoral complaints or disputes brought before it and
in this regard to disqualify candidates, or their agents, found guilty of
electoral malpractices; and to cancel an election or election results and
order a fresh election if the extent of the electoral malpractice is such that
it would affect the results;

* the Constitution should provide that by-elections shall only be held where
a vacancy is due to death, incapacitation of an MP or Councillor,
nullification of an election or where a vacant seat was held by an
independent MP or Councillor;

* the Constitution should provide that the public media shall accord equal
and balanced coverage to all persons and political parties participating in
elections prior to and during election campaigns;

* the Constitution should make provision for women, persons with
disabilities and the youth to be represented equitably at all levels of
governance;

* the content of the Oath of Office of the President, Vice-President, Speaker,
MPs and other constitutional office holders should be reviewed so that the
Oath is not to the President but to the Constitution and the country; and

¢ the format and content of oaths of the various constitutional offices should
be appended to the Constitution.

Chapter 8: The Executive

Some of the submissions made by petitioners on this subject were that the
constitutional provision for election to the Office of President requiring both
parents of a candidate to be Zambians by birth or descent should be repealed, on
the one hand, and that it should be retained on the other hand; and that there
should be a minimum education qualification for a person to contest an election to
the Office of President, preferably Grade 12.

Other submissions were that a presidential candidate must obtain at least 51% of
the votes cast in order to be declared winner, failure would lead to a re-run
between the two contenders with the highest number of votes; the Chief Justice
should not be the Returning Officer in presidential elections; the Constitution



should provide for a handover period following elections; and that in the event of
a presidential election petition, the President-elect should not be sworn in until the
petition is determined.

There were also submissions that powers of the President, particularly in relation
to the appointment of constitutional office holders should be reduced; the
President should lose immunity from legal proceedings upon vacating office, on
the one hand, and that the President should retain immunity, on the other hand.

Other petitioners submitted that the Vice-President should be popularly elected
through universal adult suffrage; Cabinet should be appointed from outside the
National Assembly, on the one hand, from inside the National Assembly, on the
other hand. Others submitted that Cabinet should be appointed from both inside
and outside the National Assembly; and that the Constitution should limit the size
of Cabinet.

Among recommendations made by the Commission are that the Constitution
should provide that:

* apresidential candidate should be a Zambian citizen by birth or descent;

* a winning presidential candidate should receive a minimum of 50% plus
one valid votes cast and that failure by any of the candidates to attain this
threshold should lead to a re-run, within 30 days, between candidates who
receive the two highest numbers of valid votes cast;

* the Chairperson of the Electoral Commission of Zambia shall be the
Returning Officer in Presidential elections;

* there should be a 90 days period of handover of the Presidency;

* in the event of an election petition, the President-elect should not be
sworn- in until the petition has been disposed of;

* a former President should enjoy immunity from legal proceedings only in
respect of civil and criminal proceedings for acts committed or omissions
made in the course of duty or private capacity, but immunity in respect of
acts committed or omissions made in a private capacity may be removed
by the National Assembly on a resolution supported by at least two-thirds
of all MPs;

* the Vice-President should be elected by universal adult suffrage as running
mate of a winning presidential candidate;

* (Cabinet Ministers and Deputy Ministers should be appointed from outside
the National Assembly; and



* the President should establish or dissolve Government Ministries and
Departments subject to the approval of the National Assembly, and that
this should be extended to any increase above or reduction below 21 in the
number of Cabinet Ministers or Deputy Ministers.

Chapter 9: The Legislature

Some of the submissions on the subject were that the President should be a
member of Parliament or be eligible to contest parliamentary elections, on the one
hand, and that the President should not be part of the Legislature, on the other
hand.

Other submissions were that the number of constituencies should be increased;
there should be equitable gender representation and representation of persons with
disabilities and the youth in the National Assembly; the term of office of an MP
should be limited; in the event of a parliamentary election petition, the MP-elect
should not assume office until the petition is settled; the number of nominated
MPs should be increased, on the one hand, and that the number should be
decreased, on the other hand. Other petitioners submitted that the provision for
nomination of MPs should be repealed. There were also submissions that
International Agreements should be approved by the National Assembly before
they are ratified by the Executive; and that the electorate should have the right to
recall a non-performing MP.

Some of the recommendations of the Commission are that the Constitution should
provide that:

* presidential candidates should not be eligible to contest parliamentary
elections;

¢ the President should be part of Parliament for the purpose of assenting to
Bills and summoning and dissolving Parliament;

* parliament should be the highest legislative body and should enact
legislation submitted to it as well as initiate its own legislation at public
expense;

* legislative power should be vested in Parliament;

* the right of a citizen to comment on deliberations of the National
Assembly should be guaranteed by the Constitution;

* when a Bill is presented to the President for assent, he/she should assent to

it within twenty-one days, unless he/she sooner refers it back to the
National Assembly for reconsideration;
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* when a Bill referred back to the National Assembly for further
consideration has been passed by a two-thirds majority of all MPs, the
President should be obliged to give his assent to it unless the President’s
reservation is on a question of constitutionality, in which case he/she
should refer it to the Constitutional Court, whose decision shall be final
and binding;

* the total number of elective seats based on the First-Past-The-Post
electoral system, i.e. constituencies, should not be less than 150 or more
than 200;

* neither gender should be represented by less than 30% of all elective seats
and that details of the formula should be provided for by the electoral
laws;

* there should be no limit on the term of office of MPs;

* an MP elect whose election has been petitioned should take up the seat in
the National Assembly pending the outcome of the petition;

* the electorate should have power to recall an MP elected on the basis of
the First-Past-The-Post electoral system on grounds of failure to perform;

* the National Assembly should approve international treaties or
Agreements before ratification, accession or adhesion;

* the President should have power to summon the National Assembly for
the first sitting of each Parliament and, when the National Assembly is
dissolved, in situations of war or a state of emergency;

* the President should be able to request the Speaker, in writing, to summon
the National Assembly for a special sitting to conduct extraordinary
business;

* the only instance when the President should be allowed to dissolve
Parliament and call for elections is where the situation is such that the
National Assembly makes it impossible for the President to govern; and

* the National Assembly should stand prorogued ninety days before
parliamentary elections and dissolved at the expiry of its term or upon the
first sitting of the next Parliament, whichever is the earlier.

Further, the Commission recommends that the Constitutional provision for
nomination of MPs should be repealed.



Chapter 10: The Judiciary

Some of the submissions made by petitioners on this subject were that the
Constitution should vest judicial powers in the Judiciary and guarantee its
independence and autonomy; that the Chief Justice and other judges should not be
appointed by the President; the Office of Deputy Chief Justice should be
abolished; that the Chief Justice and other judges should enjoy security of tenure
and their salaries and conditions of service should be determined by the National
Assembly in consultation with the Judicial Service Commission; and that the
President should have no role in the removal of the Chief Justice and other judges.

Petitioners also called for the establishment by the Constitution of a
Constitutional Court to deal with constitutional matters, including human rights
violations and election petitions; and for the Industrial Relations Court to be
established by the Constitution.

Some of the recommendations of the Commission on this subject are that the
Constitution should provide that:

* the judicial power of the State should vest in the courts;

in the exercise of the judicial power of Zambia, the Judiciary, in both its
judicial and administrative functions, including financial administration
should be subject only to the Constitution and should not be subject to the
control or direction of any person or authority;

* the President, after consulting the Judicial Service Commission and with
the approval of the National Assembly, should appoint the Chief Justice,
Deputy Chief Justice and Judges of the Supreme and Constitutional Court
and Court of Appeal;

* Judges of the High Court should be appointed by the President on the
recommendation of the Judicial Service Commission and with the
approval of the National Assembly;

* the emoluments, pensions and other conditions of service of judges should
be reviewed and recommended in the first instance by the Judicial Service
Commission and submitted to an independent National Fiscal and
Emoluments Commission which should make recommendations to the
National Assembly;

* the Chief Justice, Deputy Chief Justice and other judges should retire at
the age of 75 years, subject to an option to retire early at the age of 65
years;



* once retired, a judge shall not be eligibile for reappointment to the Office
of Judge;

* removal of a Chief Justice, Deputy Chief Justice or Judge shall be only on
grounds of:

(a) inability to perform the functions of the Office, whether
arising from infirmity of body or mind, incompentence,
misbehaviour or misconduct, bankcruptcy or insolvency; and

(b) undue and unreasonable delays in the delivery of judgments.

* the Judicial Complaints Commission should initiate the process of
removal of a judge by referring the matter to the President who should
thereafter refer the same to the National Assembly, which should appoint a
tribunal, receive the report of the tribunal and determine the matter.

Further, the Commission recommends that the Constitution should establish:

* a Constitutional Court which should be part of the Supreme Court and
exercise exclusive jurisdiction in constitutional matters, subject to
provisions of the Constitution;

* the Industrial Relations Court as a specialised Division of the High Court;

¢ the Judicial Service Commission, whose composition and some of whose
core functions should also be in the Constitution; and

* a Judicial Complaints Commission whose composition, powers and
functions should be prescribed by an Act of Parliament.

Chapter 11: Local Government

Submissions made by petitioners on this subject included that the Constitution
should provide for the system of local government; the principle of devolution of
power to lower levels of government should be enshrined in the Constitution; the
Barotseland Agreement should be restored and incorporated in the Constitution;
and that Local Authorities should be adequately funded, be allowed to levy and
retain a substantial percentage of local taxes and that they should be entitled to an
equitable share of national resources.

Other petitioners submitted that the Office of the District Commissioner should be
abolished; the Constitution should provide that Mayors and Chairpersons of
Councils should be elected by universal adult suffrage and that their term of office
as well as that of Councillors should be 5 years; the principle of equal gender



representation in Councils should be enshrined in the Constitution; and that the
Constitution should provide for recall of a non-performing Councillor.

Some petitioners called for the Office of Provincial Deputy Minister to be
elevated to the level of Cabinet Minister.

The Commission recommends, among others, that the Constitution should:

* make provision for the system of local government in terms of objectives,
structures, functions and financing and decentralisation from the Central
Government of some powers, functions and resources to appropriate Local
Government structures;

* make provision for adequate and predictable financing of local
governments through appropriate resource mobilisation and allocation
policies and other measures, including direct collection of local taxes;

* establish an independent Commission to determine sharing of resources
between Central Government and Local Government;

* provide that Mayors and Chairpersons of Councils shall be elected by
universal adult suffrage for a term of 5 years;

* provide that the term of office of councillors shall be 5 years;
* provide for the principle of equitable gender representation;
* provide for recall of a non-performing Councillor; and

* provide that the Office of Provincial Deputy Minister shall be at the same
level as Cabinet Minister and re-designate the Office as that of Provincial
Minister.

Further, the Commission recommends that the Barotseland Agreement should be
addressed through the decentralised system of Local Government.

Chapter 12: Traditional Authority, Customs and Practice

Among submissions made by petitioners were that traditional rulers should not
actively participate in politics, on the one hand, and that they should be free to
actively participate in politics, on the other hand; the House of Chiefs should be
retained and its composition increased, on the one hand, and that it should be
abolished on the other; disputes over succession to chieftaincy should be
determined by traditional courts; and that customary law should be harmonised
with statutory law to remove conflict.



Some of the recommendations of the Commission are that:

* Chiefs should be free to participate in active politics and seek elective
office;

* the House of Chiefs should be retained and the institution of chieftaincy
should continue to be recognised subject to the Constitution;

* the House of Chiefs should have jurisdiction to deal with disputes over
chieftaincy, customary land or any other matters of traditions and customs
where the affected community has failed to resolve these but the parties
should have recourse to courts of competent jurisdiction;

* Government should have no role in resolving disputes over chieftaincy;
and

* statutory and customary laws should be harmonised wherever there are
conflicts between these.

Chapter 13: Political Parties

Among the submissions made by petitioners to the Commission are that the
Constitution should provide for strict conditions for the registration of political
parties and that these should be registered by a body other than the Registrar of
Societies; the conduct of political parties should be regulated by law; and that the
number of political parties should be limited.

Some petitioners submitted that political parties should be funded by government,
on the one hand, and that the State should not fund political parties, on the other;
political parties should be compelled by law to disclose their sources of funds and
that there should be a limit on the amount that political parties should be
permitted to spend on election campaigns.

Other submissions were that the Constitution should provide for institutional
mechanisms to facilitate dialogue between the ruling and opposition parties; and
that political parties should be compelled to observe basic tenets of democracy in
the manner in which they conduct their intra-party affairs.

The Commission recommends, among others, that:

* the Electoral Commission of Zambia should register, de-register and
regulate the conduct of political parties;

* there should be a constitutional provision setting out clear criteria for
forming and registering political parties and providing for a code of
conduct to be prescribed by legislation, which should include that political



parties should observe basic tenets of democracy and conform to their
constitutions and objectives;

the law should not limit the number of political parties to be registered;

the Constitution should provide that political parties with seats in
Parliament or Local Authorities, as the case may be, should be funded by
Government on pro rata basis in proportion to their respective number of
seats;

appropriate legislation should compel political parties and election
candidates to be transparent regarding sources of funds, including election
campaign funds and limit the amount of election campaign funds that can
be raised and used by a political party as well as require disclosure of
sources of campaign funds where these exceed the prescribed limit;

appropriate legislation should establish a forum for the purpose of inter-
party dialogue;

courts should have jurisdiction, in intra-party conflict or disputes, to grant
appropriate relief; and

the code of conduct for political parties to be prescribed by legislation
should include provisions that a member of a party shall not be unjustly
penalized for exercising democratic rights or fundamental rights and
freedoms

Chapter 14: The Civil Society and Non-Governmental Organisations

Among the submissions from petitioners were that the Constitution should
provide for a regulatory framework for NGOs whilst others were that Government
should regulate activities of NGOs.

Some petitioners submitted that the Constitution should compel NGOs to disclose
their sources of funds; and that the Auditor-General should audit those NGOs
receiving public funds, including from the donor community.

Some of the recommendations of the Commission are that:

the Constitution should provide for legal and regulatory framework for
Non-Governmental Organisations and other civil society organisations;
and

NGOs should disclose their sources of funding, be audited and held
accountable.



Chapter 15: Code of Ethics and Conduct - Holders of Public Office

One major submission on this subject was that the Constitution should provide for
a code of conduct for holders of public office, including the President. There were
also some submissions that political leaders and senior public officers should be
required to declare their assets before being elected or appointed and on vacating
office.

The main recommendation of the Commission on this subject is that the
Constitution should provide for a Code of Ethics and Conduct to be prescribed for
holders of public office and that these should be required by law to declare their
assets and liabilities before election or upon appointment and upon vacating
office. The Commission also recommends that the Constitution should make
provision for the President to declare assets and liabilities before elections,
annually thereafter and upon vacating office.

Chapter 16: Defence and Security

Some of the submissions made by the petitioners on this subject were that the
President should not appoint Defence and Security Chiefs, on the one hand, and
that the President should continue making these appointments subject to
ratification by the National Assembly, on the other; and that Defence and Security
Chiefs should enjoy security of tenure of office similar to that of High Court
Judges.

Other submissions were that the Constitution should guarantee the right of
members of the defence and security service, including the Police Force, to form
and belong to trade unions; defence and security personnel should not be allowed
to actively participate in politics, on the one hand, and that they should have the
right to participate in active politics, on the other; the military court should be
modernised to include observance of fundamental rights and freedoms; and that
the defence and security budget should be subjected to parliamentary scrutiny.

Some of the recommendations of the Commission are that:

* the Constitution should establish the defence forces and national security
agencies and stipulate their functions under separate Articles;

* the Constitution should establish the Defence Council, the National
Intelligence Council and the Police Prison Services Commission;

* Defence and Security Chiefs should be appointed by the President on the
recommendation of the Defence Council and respective Commissions and
should continue to serve at the pleasure of the President in order to
enhance national security;



* Defence and Security Chiefs should be citizens of Zambia by birth or
descent and should not have dual citizenship;

* the current provision of the law that defence and security personnel should
not form or belong to trade unions should be retained;

* the Constitution should provide that defence and security personnel should
not be involved in active politics but should continue to exercise their
civic and constitutional right to vote;

¢ the procedures of military courts should be reviewed to bring them into
conformity with provisions of the Constitution on fundamental rights and
freedoms; and

* the Constitution should provide that the National Assembly should debate
and scrutinise the defence budget and expenditure, provided that debate or
scrutiny of defence and security operations should be done in camera.

Chapter 17: Investigative Commissions

Some of the submissions made by petitioners on the subject were that
investigative Commissions should have administrative and financial autonomy
and that their functions should be clearly spelt out in the Constitution; the
Commissioners should be appointed by and be answerable to the National
Assembly, on the one hand and that they should be appointed by independent
bodies, on the other.

Some petitioners called for the Investor-General’s Office to be merged with the

Anti-Corruption Commission, whilst others wanted the Investor-General’s Office
to be abolished.

Some of the recommendations of the Commission are that:

* the Anti-Corruption Commission, Drug Enforcement Commission and
other key investigative Commissions should be established by the
Constitution and be guaranteed independence and autonomy;

* the Constitution should provide that Heads of investigative Commissions
are appointed by the President on recommendations of the respective
Commissions, subject to ratification by the National Assembly;

* the Constitution should provide that members and Heads of investigative
Commissions will enjoy security of tenure and will not be removed except
on grounds of incapacity to discharge their duties by reason of infirmity of
body or mind, for incompetence, misconduct or bankruptcy;



* the powers and functions of investigative Commissions should be distinct
and should be clearly defined and spelt out in enabling Acts of Parliament;

* the Office of the Investigator-General and the Commission for
Investigations should be abolished and their functions should be
transferred to other appropriate investigative bodies; and

* the Constitution should provide that members of investigative
Commissions are appointed by the President on recommendations of the
Judicial Service Commission, subject to ratification by the National
Assembly.

Chapter 18: Parliamentary Ombudsman

Petitioners on this subject submitted that the Constitution should establish the
Office of Parliamentary Ombudsman.

The Commission recommends that the Constitution should establish the Office of
Parliamentary Ombudsman, who shall be elected by the National Assembly from
names recommended by the Judicial Service Commission.

Other recommendations of the Commission on the subject include that the
functions of the Parliamentary Ombudsman shall include to:

* initiate on own motion or on a complaint received from any person,
investigations into cases of abuse of public office or authority or mal-
administration of justice in public offices with the exception of cases
involving corruption; and

* prosecute such cases, where necessary.
Chapter 19: Public Service

Some of the submissions received by the Commission on the subject were that
Chairpersons of Service Commissions should be appointed by an independent
body on the one hand, nominated by various Commissions, appointed by the
President and ratified by the National Assembly, on the other.

Other submissions were that the Attorney-General and the Solicitor-General
should not be appointed by the President but by the National Assembly and that
they should not vacate office on change of Government.

There were also submissions that the Secretary to the Cabinet, Deputy Secretary
to the Cabinet and other senior civil servants should be appointed by the Public
Service Commission.



Some petitioners suggested that the DPP should be appointed by the Judicial
Service Commission and that the Office should be independent and accorded
security of tenure; the DPP should be required to apply for leave to enter a nolle
prosequi and to provide sufficient grounds to the court.

Further, some petitioners submitted that civil servants should be allowed to
participate in active politics, including contesting elective office, whilst a minority
of petitioners submitted that the prohibition of civil servants from participating in
active politics should be retained.

Some of the recommendations of the Commission are that the Constitution should
state that:

* Chairpersons and Commissioners of all Service Commissions be
appointed by the President subject to ratification by the National
Assembly;

* the Attorney-General and Solicitor-General should be appointed by the
President on the recommendation of the Judicial Service Commission,
subject to ratification by the National Assembly;

* the Attorney-General should enjoy security of tenure similar to that
accorded to a Judges of a superior court (the Attorney-General should not
vacate office upon change in the Office of the President);

* the Secretary to the Cabinet and Deputy Secretary to the Cabinet should be
appointed by the President, in consultation with the Civil Service
Commission, subject to ratification by the National Assembly;

* Permanent Secretaries should be appointed by the President acting in
accordance with advice of the Civil Service Commission, subject to
parliamentary ratification, and that this should be on the basis of
professional merit;

¢ the DPP should be appointed by the President on the recommendation of
the Judicial Service Commission, subject to ratification by the National
Assembly;

* removal of the DPP from office should be entirely the responsibility of the
National Assembly instead of the President;

¢ the power of entry of nolle prosequi should be conditional on the DPP
being required to obtain leave of the court and the court having power to
inquire into the grounds thereof; and



* where nolle prosequi has been entered, an accused person should only be
charged afresh on the same facts within a reasonable time (not being more
than 12 months), after which the accused person shall be deemed to have
been acquitted.

The Commission also recommends that:

* the constitutional provision requiring the DPP to consult and receive
directives from the Attorney-General on matters of public interest should
be repealed; and

¢ the Constitution should state that public officers should not be allowed to
participate in active politics but that should they choose to do so, then if
they have served for 20 or more years they should be retired in the
National Interest and if they have served for less than 20 years they should
retire or be retired.

Chapter 20: Pensions

Among submissions made by petitioners on this subject were that the right to
pension should be enshrined in the Constitution as a justiciable right; the
retirement age should be reduced, on the one hand, whilst a minority, on the other
hand, submitted that it should be retained; retirement benefits should be exempted
from tax and paid promptly on retirement; and that payment of pension benefits
should be decentralised.

Recommendations of the Commission, among others, are that:

* the right to pension should be enshrined in the Constitution as a justiciable
right;

* appropriate laws should make provision that the retirement age be 60
years, with an option for early retirement with full benefits at the age of 55
years;

* the Constitution should provide that pension must be paid promptly upon
retirement; and

* retirees should be exempted from paying tax on pension benefits.
Chapter 21: Public Finance and the Budget
Among submissions made by petitioners to the Commission on this subject were
that the grassroots should determine their development programmes and

participate in formulating the national budget; the national budget should be
presented to and approved by the National Assembly before the beginning of the



financial year to which it relates; a supplementary budget should be approved by
the National Assembly before expenditure is incurred; and that the National
Assembly should play a central role in the budget process and oversight of public
finance management.

Other submissions were that the Financial Report of Government should be
detailed and submitted to the National Assembly within a reasonable time;
emoluments of holders of constitutional offices and senior civil servants should be
determined by an independent Commission; international and domestic contracts
for public debt should be determined and approved by the National Assembly;
major public assets should not be sold, transferred or disposed of without the
approval of the National Assembly; and that every adult should be taxed.

Some of the recommendations of the Commission are that:

* the grassroots, including the ward, constituency, district and province
should participate in the preparation of the national budget and that this
should be in conformity with decentralisation of power as recommended
in this Report under the Chapter on Local Government;

* the Constitution should provide that the Minister responsible for finance
shall cause to be prepared and laid before the National Assembly estimates
of revenues and expenditure of Government for the financial year and that
the estimates shall be submitted in October and approved by December
before the commencement of the financial year to which the estimates
relate;

* the Constitution should provide that the National Assembly should have
power to amend the national budget but not vary the total estimates of
revenue and expenditure;

* parliament should enact a Budget Act to make provision for the budgeting
process, including the submission of financial and economic information
and indicative estimates of revenues and expenditure for the following
year to the National Assembly well before the presentation of the
estimates;

* the Financial Report of Government should be detailed and include
payments relating to public debt;

* the Financial Report should be submitted to the National Assembly by the
Auditor-General together with the opinion of the Auditor-General, within
nine months after the end of each financial year;

* expenditure in excess of or outside the annual budget should be prohibited
and the Constitution should provide that Parliament must give prior



approval to any expenditure that may exceed the budget (supplementary
budget);

* the Constitution should establish a National Fiscal and Emoluments
Commission to, among others, recommend to the National Assembly the
emoluments of the President, Vice-President, Ministers, Speaker, Chief
Justice, MPs, Judges and other constitutional office holders as well as
senior civil servants;

* the Constitution should provide that direct international and domestic
contracts for public debt and loan guarantees should be approved by the
National Assembly before taking effect;

* the Constitution should provide that any measure to sell, transfer or
dispose of major public assets should require approval by the National
Assembly through a resolution supported by not less than two-thirds of all
the MPs; and

* Government should broaden the tax base by levying all eligible adults.
Chapter 22: Auditor- General

Some of the petitioners who addressed this subject submitted that the Office
should be independent and autonomous and that the Auditor-General should be an
officer of the National Assembly and report directly to the National Assembly; the
Auditor-General should not be appointed by the President but by the National
Assembly; and that there should be established a State Audit Commission to
oversee the administration and financing of the Office of the Auditor-General.

Some of the Commission’s recommendations are that the Constitution provide
that:

* the Auditor-General’s Office should be autonomous and independent in
its operations;

* the Auditor-General should be appointed by the President following
nomination by a State Audit Commission and approval by the National
Assembly;

* the Office of the Auditor-General shall prepare the budget of the Office in
consultation with the Ministry responsible for finance, taking into account

the principle of equitable sharing of resources;

* a State Audit Commission should be established; and



* the Auditor-General’s report should be presented to both the National
Assembly and the President not later than nine months after the end of
each financial year.

Chapter 23: The Central Bank

Some of the submissions made by petitioners on this subject are that the Bank of
Zambia should be established by the Constitution and be guaranteed operational
independence; the Office of Governor of the Central Bank should be
constitutional and that the office holder should enjoy security of tenure.

Recommendations of the Commission include that the Constitution should:
¢ cstablish the Bank of Zambia;
* provide for and guarantee the operational independence of the Bank;

* provide that the Governor of the Central Bank should be appointed by the
President on a renewable fixed period contract terms of which should be
prescribed by an Act of Parliament; and

e state that the emoluments of Govenor of the Central Bank shall be
recommended to the National Assembly for approval by the National
Fiscal and Emoluments Commission.

Chapter 24: Land

Some of the submissions received by the Commission on the subject of land were
that land under traditional authority should vest in Chiefs, on the one hand, and
that all land should vest in the President on the other. Other submissions were that
the Constitution should guarantee the right of access to and ownership of land by
Zambians; the amount of land that can be acquired by a person should be limited;
and that non-Zambians should not be eligible to own land.

There were also submissions that the Office of Commissioner of Lands should be
a constitutional Office and that the holder should be appointed by the President
subject to ratification by the National Assembly, on the one hand, and that the
Office be abolished and replaced by a Lands Board, on the other.

Some of the recommendations of the Commission were that the Constitution
should:

* provide that all land in Zambia belongs to the citizens of Zambia and
should be vested in the President on behalf of the citizens for the purpose
of administration and regulation, for the use or common benefit, direct or
indirect, of the citizens of Zambia;



* provide that in the regulation and administration of land, Local Authorities
and Chiefs should have a part to play within the context of devolution of
power;

* provide that citizens should have the right of access to and right to acquire
land without any impediment, all conditions of acquisition having been
met and at the expiry of a lease, the lease should be renewed as a matter of
right;

* provide that eligibility of non-Zambians to acquire land should be
restricted and regulated by law; and

¢ establish a Lands Commission.
Chapter 25: The Environment

Some petitioners on this subject wanted the Constitution to make provision for the
protection of the environment and sustainable utilisation of natural resources.
Others wanted the law dealing with protection of wildlife to be reviewed in order
to achieve a balance between protecting wildlife and recognising the value of
human life and property; and that local communities should benefit from
exploitation of natural resources and be compensated for environmental
degradation resulting from such exploitation.

Some of the recommendations of the Commission are that:

* the right to a clean and healthy environment should be enshrined in the
Bill of Rights;

* natural resources management should emphasise the concept of
community-based natural resources management and that this should be
implemented in consultation with the communities concerned;

* The Zambia Wildlife Act should be reviewed to provide for compensation
for injury, death or damage to crops occasioned by wild animals in
exceptional circumstances;

* Dbenefits accrued to communities from wildlife products should be re-
invested in the communities; and

* a percentage of royalties and other fees levied for the exploitation of
natural resources should be retained by local authorities and communities.



Chapter 26: Method of Adoption of the Constitution

An overwhelming number of petitioners submitted that the Constitution should be
adopted by a Constituent Assembly, a Constitutional Conference or a body with
broad representation. Others called for the Constitution to be adopted by the
National Assembly or a national Referendum.

The Commission recommends, among others, that:

the Constitution should be repealed and replaced;

the Constitution should be adopted by a Constituent Assembly followed
by a national Referendum;

the Constituent Assembly should be composed of elected district
representatives, all MPs and representatives of various interest groups;

all members of the Constituent Assembly should be citizens of Zambia;
and

the method of review of the Constitution, including the Constituent
Assembly, should be given legal effect by an Act of Parliament laying
down the processes and procedures, allocating the necessary resources, as
well as stating the composition and functions of the Constituent Assembly.

Chapter 27: Method of Amending the Constitution

The majority of petitioners who submitted on this subject wanted the Constitution
to be amended by Parliament, whilst others submitted that it should be amended
through a Constituent Assembly or national Referendum.

The Commission recommends that the Constitution provide that:

amendments to the Constitution should be made by Parliament;

in order to be amended, entrenched provisions of the Constitution shall
require not less than two-thirds of all members of Parliament and a
national Referendum;

any amendment to any provision relating to objectives, principles and
structures of Local Government should not be effected except with prior
approval by simple majority resolution of not less than two-thirds of all
the Councils in the country and a National Assembly resolution supported
by not less two-thirds of all the MPs; and



* amending any other provision of the Constitution should require the
support of not less than two-thirds of all the members of the National
Assembly.

The Commission further recommends that the Constitution should provide that
entrenched provisions are: the Bill of Rights; procedures for amending the
Constitution; provisions on sovereignty of the State and Defence of the
Constitution; citizenship; key provisions on representation of the people; election
to the Office of the President, Vice-President and MPs and their terms of office;
powers of the President; immunity of the President and former President from
legal proceedings; impeachment and removal from Office of the President and
Vice President; prohibition of retrospective legislation; appointment of Ministers;
and protection of the independence of the Judiciary.

In addition, the Commission recommends that the Constitution should provide
that review, repeal and replacement of the whole Constitution should be
undertaken only after the need to do so has been decided by the Constituent
Assembly which should also determine the terms of reference. A new
Constitution should be adopted by the Constituent Assembly and National
Referendum after which the Legislature should bring it into commencement and
provide for incidental matters by an Act of Parliament.

Chapter 28: Miscellaneous

Among the issues dealt with under this Chapter are price controls; the sale of
Government houses; compensation for freedom fighters; drug trafficking/abuse;
the minimum age for obtaining PSV driving licences, incentives for rural areas;
HIV/STD infections, and defilement and rape.

Some of the recommendations of the Commission under this Chapter would
require policy, legislative and or administrative measures.



PART I: GENERAL INTRODUCTION

1.0

INTRODUCTION

On 17th April, 2003, by Statutory Instrument No. 40 of 2003, His Excellency the
President, Mr. Levy Patrick Mwanawasa, SC, in exercise of the powers under the
Inquiries Act, Cap. 41, appointed a Commission to review the Constitution of
Zambia. This is the Report of the Constitution Review Commission (hereinafter
referred to as “the Commission” or “this Commission”). The Report is, primarily,
based on written and oral submissions received from petitioners across the
country as well as from Zambians living abroad.

Although most petitioners to the Commission addressed themselves to the terms
of reference of the Commission and made submissions largely within the context
of the current Constitution, some dealt with issues not directly related to the
Constitution.

Many petitioners complained that they were not adequately prepared to contribute
to the exercise because they had little or no knowledge of the Constitution and the
terms of reference of the Commission. There were repeated calls for wide
dissemination of the Constitution in local languages and in simplified form. There
were also calls that, in future, the constitution-review process should be
accompanied by an extensive education programme.

Although the Commission had no mandate to conduct educational programmes, it
nevertheless appreciated the need for education and, in response, sent advance
parties with terms of reference translated into local languages wherever the
sittings were taking place. In addition, publication of its sittings was done in
both electronic and print media well in advance. Further, pursuant to Term of
Reference No. 31, the Commission subsequently organised public debates on the
subject on both radio and television.

One of the major findings was that very few women (only 10.7% of the total
number of petitioners) made submissions; out of a total of 12,647 petitioners,
1,365 were women and 10,461 were men whilst 821 were unclassified in terms of
gender. Most of the people who made submissions were aged between 25 and 60
years.

On the whole, the majority of petitioners addressed principles of democratic
governance, such as separation and devolution of powers.



1.1

Appointment and Composition of the Commission

The Commission appointed on 17th April, 2003 comprised members from a cross

section of the Zambian society and consisted of the following:

Wila Mung'omba, Esq

General Godwin Kingsley Chinkuli
Doctor Sipula Kabanje, MP

Senior Chief Nalubamba

Senior Chief Inyambo

Chieftainess Nkomeshya Mukamambo II

Chief Mwansakombe

Ms. Rosemary Chiphazi Banda, MP
Lucas Limbikani Phiri, MP
Mwitila Chrispin Shumina, MP
Kennedy Mpolobe Shepande, MP
Benny Tetamashimba, MP
Austin Liato, MP

Wynter Kabimba, Esq

Ben Kapita, Esq

Faustino Lombe, Esq

Ridgeway Liwena, Esq

Leonard Hikaumba, Esq

Ms. Joyce Nonde

Reverend David Masupa

Ngande Mwanajiti, Esq

Alex Chola Kafwabulula, Esq
Mrs Nellie Butete Kashumba Mutti
Bishop John Mambo

Professor Mutale Chanda
Christopher Mundia, Esq

Cosmas Mwananshiku, Esq

Mrs Dorothy Mulwila

Mrs Hillary Mulenga Fyfe
Professor Mphanza Patrick Mvunga
Emmanuel Musonda, MP

Ronald Banda, MP

Dickson Jere, Esq

Passmore Mudundulu, Esq

Ms. Charity Mwansa

Dean Namulya Mung’omba, Esq
Ms. Rosemary Chipampe, MP
Ali Simwinga, Esq

Hicks Sikazwe, Esq

Jitesh Naik, Esq

Dale Litana, Esq

Chairperson

Vice-Chairperson

Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner
Commissioner



Mrs. Gertrude Kalulu was appointed Secretary and Mrs. Judy Zulu Mulongoti as
Deputy Secretary.

By Statutory Instrument No. 42, gazetted on 2nd May, 2003, the President
withdrew the commission of Mr. Ngande Mwanajiti. By the same Statutory
Instrument, the following were appointed as members of the Commission:

Robert Henry Mataka, Esq;
Doctor Joshua Kanganja;
Reverend Charles Mwape; and
Levy Museteka, Esq.

Later, under Statutory Instrument No. 86 gazetted on 8th August, 2003, the
President de-commissioned Reverend Charles Mwape and Passmore Mudundulu,
Esq. By the same Statutory Instrument, he appointed:

William Harrington, Esq;

Stan Kristafor, Esq;

Kelvin Hambwezya, Esq;

Ms. Lauren Mwanza Sikaonga; and

Nason Chongo Musonda, Esq, as new members.

On 4th September, 2003 by Statutory Instrument No. 98 of 2003, the President
appointed Mr. Villie E. Lombanya as Secretary to the Commission to replace
Mrs. Kalulu who had been appointed Permanent Secretary in the Ministry of
Legal Affairs (now Ministry of Justice). By the same Statutory Instrument, the
President withdrew the commission of Mr. Kelvin Hambwezya, Esq.

Further, by Gazette Notice of 24th December, 2003, the President under Statutory
Instrument No. 134, of 2003, withdrew the commissions of:

Wynter Kabimba, Esq;

Leonard Hikaumba, Esq;

Mrs Dorothy Mulwila;

Dean Namulya Mung omba Esq;

Stan Kristafor, Esq; and

Ronald Banda, MP, and substituted them with:

Sam Phiri, Esq;

Charles Hector Sambondu, Esq;
Enock Shamapani, Esq; and
Levy Joseph Ngoma, MP.



1.2

Finally, following the appointment of General Godwin Kingsley Chinkuli to
Diplomatic Service, the President, by Statutory Instrument No. 56 of 7th May,
2004, withdrew his commission and appointed Senior Chief Inyambo Yeta as the
Vice-Chairman.

The Statutory Instruments by which Commissioners were appointed are Appendix
1 to the Report.

Terms of Reference

Under the terms of reference contained in Statutory Instrument No. 40 of 2003,
the Commission was mandated to:

1. Collect views by all practicable means from the general public, in such
places, within Zambia, as you may consider necessary, and from
Zambians living outside Zambia, on what type of Constitution Zambia
should enact, bearing in mind that the Constitution should exalt and
effectively entrench and promote legal and institutional protection of
fundamental human rights and stand the test of time;

2. Recommend a system of government that will ensure that Zambia is
governed in a manner that will promote the democratic principles of
regular and fair elections, transparency and accountability, and that will
guard against the emergence of a dictatorial form of government;

3. Recommend appropriate ways and means of entrenching and protecting
human rights, the rule of law and good governance in the Constitution;

4. Examine and recommend whether the death penalty should be maintained
or prohibited by the Constitution;

5. Examine and recommend the elimination of provisions which are
perceived to be discriminatory in the Constitution;

6. Recommend provisions to ensure the competence, impartiality and
independence of the judiciary, and access of the public to justice;

7. Examine and recommend the composition and functions of the organs of
government and their manner of operating, with a view to maximising on
checks and balances and securing, as much as possible their independence;

8. Examine and recommend whether the holder of the office of Attorney-
General should vacate office following a change in Republican Presidents;



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

Examine the effectiveness of the office of the Auditor-General and that of
the Investigator-General and recommend means of improving their
effectiveness where necessary;

Recommend a suitable electoral system to ensure fairness in the conduct
of Presidential and Parliamentary elections as well as local government
elections;

Examine and recommend effective methods to ensure grass-root
participation in the political process of the country, including what type of
provincial and district administration should be instituted,;

Recommend a suitable system for a smooth transfer of power by the
outgoing administration to the incoming administration following an
election;

Recommend the relationship that should exist between the party in power
and the parties in opposition and whether or not political parties should be
funded by government and, if so, to what extent;

Examine and recommend the status of a Member of Parliament who joins
another political party or is expelled from the Member’s party, whether or
not such member should vacate the seat in Parliament;

Examine Constitutional provisions relating to the settlement of election
disputes following Presidential and Parliamentary elections and
recommend a method of ensuring expeditious and final disposal of
election petitions;

Examine and recommend to what extent issues of gender equality should
be addressed in the Zambian Constitution;

Examine and recommend whether international agreements should be
considered and ratified by the National Assembly prior to Zambia’s
ratification of those agreements;

Take into account the provisions of the 1964 Republican Constitution,
previous Constitutions and Constitutions of other countries;

Examine the views submitted to the Chona Commission of 1972, the
Mvunga Commission of 1990, the Mwanakatwe Commission of 1993 and
views expressed in Constitutional debates of a national nature and make
recommendations thereon;

Recommend a suitable method of amending any part of the Constitution;



21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

Recommend on whether the Constitution should be adopted, altered or re-
enacted by the National Assembly, by a Constituent Assembly, by a
national referendum or by any other method;

Recommend ways and means of implementing the recommendation made
under item 21 in view of existing constitutional provisions;

Examine and recommend whether the Cabinet should be appointed from
outside the National Assembly or from the National Assembly;

Examine and recommend whether the number of nominated Members of
Parliament should be increased or reduced in the light of past experience
and if so, recommend a suitable number;

Examine and recommend to what extent members of the public should
participate in the formulation of budgetary proposals, and whether or not
the time for presentation of the budget in Parliament should be changed
and if so, to when;

Examine provisions relating to Government’s accountability and
transparency in the expenditure of public funds and those relating to the
presentation of a financial report as required by Article 118 of the
Constitution;

Examine provisions of the Constitution which impact on Press Freedom
and the Freedom of Speech;

Examine and recommend on any subject-matter of a Constitutional,
political or economic nature which, in the Commission’s view has
relevance in the strengthening of Parliamentary and multi-party
democracy;

Examine the local government system and recommend how a democratic
system of local government as specified in the Constitution may be
realised;

Examine and recommend on any matter that is connected with or
incidental to the foregoing terms of reference; and

In the discharge of your responsibilities, undertake wide consultations
with the public and relevant social, political and economic groups on the
terms of reference and endeavour to ensure a high degree of public debate
on Constitutional proposals for a democratic Zambia.
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Scope of Terms of Reference

The Commission found the terms of reference sufficiently broad to accommodate
all shades of opinion aimed at reaching national consensus and allowing the
people of Zambia to draft a constitution that will secure true individual liberties
and stand the test of time. Key among the terms of reference was the liberty
given to the Commission to resolve and make recommendations not only on the
critical substance of the Constitution, but also the mode of adopting such a
constitution. Experiences gained by the Commission from consultations abroad
added value to this process.

Method of Work

Upon the Commission being constituted, His Excellency the President, Mr. Levy
Patrick Mwanawasa, SC, addressed the members at State House. In his address,
the President stressed that the Commission had been constituted following very
extensive consultations with stakeholders. He said it was a non-partisan exercise
meant to enhance good governance, constitutionalism and the rule of law in the
country. He added that a good constitution would strengthen the country’s young
democracy and ensure that there was harmony and peace in the nation. The
Commission was later sworn in by the Chief Justice, Mr. Ernest Sakala, at the
Supreme Court.

The Commission held its inaugural meeting two months later, in June, 2003, at
Mulungushi International Conference Centre, to work out a programme and
method of work.

The Commission unanimously agreed on a programme of work that would ensure
that they reached as many citizens as possible, especially those in rural areas. To
achieve this goal, the Commission resolved to visit and conduct public sittings in
every parliamentary constituency in the country. The Commission created a
number of sub-committees to carry out various tasks. Among these were the
Information and Publicity Committee, the Planning and Preparatory Committee
and the Technical Committee.

In order to speed up the work of the Commission, it was agreed that it should be
split into two groups, A and B, for the purpose of conducting public sittings. The
Chairman headed group A whilst the Vice-Chairman headed Group B and, on
occasions, they alternated.

It was further agreed that upon satisfactory completion of tours throughout the
country, the Commission would travel abroad to selected countries for
comparative constitutional studies.

Between August 2003 and September 2004, the Commission conducted public
sittings in all 150 Parliamentary Constituencies. Where accessibility to an area



was impeded by bad weather or rough terrain, the Commission sought assistance
from the Zambia Air Force. The tour programme is Appendix II to the Report.

To prepare the people for the public sittings, the Commission, through the
Publicity and Information Committee, translated the terms of reference into all the
vernacular languages spoken on Zambia National Broadcasting Corporation
(ZNBC) radio. These were distributed to all the areas in advance of the
Commission’s visit. Publicity was also carried out through advertisements in both
the print and electronic media.

In order to capture the views of Zambians living abroad, the Commission
established a website on the Internet and opened an e-mail address. In addition,
other information materials, including the terms of reference, were dispatched to
all the countries where Zambia has Diplomatic Missions.

During country tours, members of the Information and Publicity Committee, who
constituted advance parties, worked closely with the local leadership at all levels
in identifying venues for sittings, securing accommodation and preparing various
facilities before the arrival of the Commission.

At every sitting, the Commission made use of a local interpreter who took oath
before the Chairman prior to starting the proceedings. Prior to receiving
submissions, the Chairman requested petitioners to provide their particulars and
explained the Commission’s Terms of Reference and its tasks. In most cases,
petitioners where asked to clarify certain issues arising from their own
submissions. In addition, all public sittings were audio-recorded while
stenographers made verbatim recordings in shorthand. Petitioners were free to
give their submissions orally or in writing, and in any language of their choice.

By the end of its tour, the Commission had received submissions from a total of
12,5609 petitioners. Out of these, 5,203 were oral whilst 7,366 were written. Many
of the petitions were in form of group submissions, representing various
stakeholders. Among these were the Law Association of Zambia, the Zambia
Congress of Trade Unions, the Federation of Free Trade Unions of Zambia, the
House of Chiefs, Children of Zambia, the Oasis Forum, youth movements,
university student bodies, media organisations, organisations representing persons
with disabilities, the National Assembly of Zambia, the Executive, the Judiciary,
local authorities, the Auditor-General, the Anti-Corruption Commission (ACC),
the Electoral Commission of Zambia, nature conservationists, Human Rights
Commission, traditional rulers, political parties, the Church and other religious
groups, civil society organisations, women’s organisations and many other
interest groups. The list of petitioners is Appendix III to the Report.

For its comparative studies, the Commission assigned small groups of
Commissioners to travel to selected countries with perceived systems of good
governance. The countries visited included: Kenya, Uganda, Ethiopia, India,



South Africa, Nigeria, Sweden, Norway and Denmark. The objective was to
collect comparative data on their constitutions and practices, and to share
experiences and ideas on the constitution review processes that they had
undertaken.

With the assistance of the UNDP, the Commission, in April 2004, hired a team of
experts to collate, analyse and summarise all the submissions and assist the
Commission to prepare the Report. The Research Team, as it was known, was
headed by Mrs. Eness Chiyenge, a lawyer, former diplomat and Permanent
Secretary. She was assisted by Dr. Frederick Ng'andu, Dean of the School of
Law at the University of Zambia (UNZA). Others were Mr. Mataa Mwiya and
Mr. Clint Mbangweta, lecturers at the University of Zambia, Dr. Neo Simutanyi
and Mr. Stephen Mwale, from the Institute of Economic and Social Research,
UNZA, Ms. Engiwe Simfukwe, Mr. Sipopa Mulikita and Dr. Patrick Manda. In
September 2004, Dr. Neo Simutanyi, however, ceased to be a member of the
Research Team. Mr. Clint Mbangweta, Ms. Engiwe Simfukwe, Mr. Sipopa
Mulikita and Dr. Patrick Manda also ceased to be members of the Research Team
in October, 2004.

The Commission engaged other experts who contributed some material on the
background to the Report. These were Dr. Gilbert Mudenda and Mr. Patrick
Matibini.

The Commission was also assisted by a team of draftspersons who were engaged
with the support of the Commonwealth Secretariat and UNDP.

The Commission was serviced by a Secretariat the composition of which is
reflected in Appendix IV to the Report.

1.4.1 Analysis of Submissions

Having satisfied itself that it had received views from a cross section of
the population, the Commission proceeded to consider oral and written
evidence presented to it.

The approach taken in executing the assignment included a review of
relevant literature. This involved both qualitative and critical appraisal of
the underlying philosophies and values of constitutions. In this regard,
constitutions from selected countries were reviewed relative to the
Zambian experience.

An instrument was developed for analysing, collating and summarising the
submissions. A specimen of the form is Appendix V to the Report. The
contents of submissions were critically analysed and recurring views were
identified. The submissions were then categorised according to identified
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themes, such as Sovereignty and the State, Directive Principles of State
Policy and Citizenship.

In analysing, collating and summarising the submissions, the Commission
considered the importance of the issues raised to the promotion of
constitutionalism, transparency, accountability, good governance,
democracy and the rule of law. The Commission also admitted
submissions which some petitioners perceived had a bearing on the
Constitution.

Reasons for submissions were recorded only in those cases where
petitioners gave them.

It was observed that petitioners used the terms “Parliament” and “National
Assembly” interchangeably. The Commission found it appropriate to take
the same approach for purposes of this Report.

The Commission’s observations and recommendations are based,
primarily, on the submissions received from petitioners.

Publication of Interim Report and Draft Constitution

By Statutory Instrument No. 84 of 2004, which is Appendix VI to this
Report, His Excellency, the President directed the Commission that prior
to submitting its final Report, the Commission should publish an Interim
Report together with a draft Constitution and invite the public to comment
thereon within ninety days.

On 29 June, 2005 the Commission simultaneously presented to the
President and published its Interim Report and draft Constitution and
invited comments from the public on the two documents. The
Commission received comments from the public up to 31% October, 2005.
Those who commented included the three organs of Government, namely,
the Executive, the Legislature and the Judiciary; other public institutions;
civil society organisations and individuals.

A summary of the comments and the Commission’s reactions are
contained in Appendix VII to this Report.

Problems and Limitations

The framework for the constitution review process did not provide a
structured method of collecting submissions. Thus, petitioners were not
responding to specific questions, but made submissions within the broad
terms of reference of the Commission. Consequently, the submissions
were so varied that the Commission had some difficulty in standardising



1.5

the emerging trends. The fact that petitioners were not responding to
standard questions has implications on the assessment of people’s views
on particular issues. Exceptions to this problem were those terms of
reference that were specific, namely:

* whether or not the death penalty should be maintained;

* whether or not the Attorney-General should vacate office in the
event of change in the Republican Presidency;

* whether or not a Member of Parliament who joins another political
party or is expelled from her/his party should vacate the seat;

* whether or not international agreements should be considered and
ratified by the National Assembly prior to Zambia’s ratification of
those agreements;

* whether the Cabinet should be appointed from outside the National
Assembly or from the National Assembly; and

¢ whether the number of nominated Members of Parliament should
be increased or reduced in light of past experience.

The Commission, however, realises that guided questions may not be the best
method of collecting views in an exercise of this nature.

The response from the public in accessing the Interim Report and draft
Constitution was poor. However, the comments received by the Commission
were substantive and enriched the Report.

Organisation of the Report

This Report is organised into 28 thematic chapters, covering a wide range of areas
which include National Sovereignty and the State, Democratic Governance,
Fundamental Human Rights and Freedoms, the Executive, Legislature, the
Judiciary, Local Government, Political Parties, Traditional Authority, Public
Finance and Budget, Land, Mode of Adoption of the Constitution and Mode of
Amending the Constitution.

Each thematic chapter starts with an introduction. In introducing each chapter, an
attempt has been made to provide the relevant underlying general principles and
concepts. The current provisions of the Constitution and other laws have been
discussed wherever appropriate. In addition, an attempt has been made to draw
comparisons with the provisions of other constitutions.
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BACKGROUND

2.1

Socio-Economic Background

2.1.1

2.1.2

Geography

Zambia is a land-locked Sub-Saharan country sharing boundaries
with eight countries. These are: Angola, Botswana, the Democratic
Republic of Congo, Malawi, Mozambique, Namibia, Tanzania and
Zimbabwe. It has a total surface area of about 752,614 square
kilometres.

Zambia is part of the African plateau, which gives it a moderately
cool mild climate. There are three distinct seasons: the cool and
dry season, the hot and dry season and the hot and wet season. The
lowest temperature in the cool/dry season ranges from 8 to 15
degrees Celsius, while the highest temperature during the hot dry
season averages 35 degrees Celsius. The rainfall ranges from 700
mm in the drier parts of the country in the south, to 1,400 mm in
the northern high rainfall areas.

Administration

Zambia gained independence from Britain on 24th October, 1964.
It has experienced three major phases of governance, namely:
multiparty system from 1964 to 1972, one-party system from 1972
to 1991 and a reversion to multiparty system since 1991.

Administratively, the country is divided into nine provinces:
Central, Copperbelt, Eastern, Luapula, Lusaka, Northern, North-
Western, Southern and Western. These are divided into seventy-
two districts. Lusaka Province seats the Capital City, Lusaka. The
Government comprises central and local government. Government
power is, however, concentrated in central Government, which
administers government functions at national, provincial and
district levels. Local authorities (councils) enjoy only limited
administrative authority.

In terms of political representation, the country is divided into 150
constituencies, which constitute elective seats in the National
Assembly. The President of Zambia and the National Assembly,
which includes eight nominated members, comprise Parliament,
which is the people’s legislative body.
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Natural Resources

Zambia has abundant natural resources. It is drained by three river
basins; the Zambezi, the Chambeshi/Luapula and the Tanganyika.
The Zambezi basin is the largest and covers more than two-thirds
of the country. Apart from the Zambezi River, it also includes the
Kafue River and the Luangwa River catchments. The
Chambeshi/Luapula River Basin is the second largest and drains
most of the Northern and Luapula provinces. It is connected to the
Congo River Basin. Zambia has five main rivers; the Zambezi,
Kafue, Luangwa, Luapula and Chambeshi. In addition, the country
has lakes such as Tanganyika, Mweru, Mweru-Wa-Ntipa,
Bangweulu and the man-made lakes of Kariba and Itezhi-Tezhi.
Other features include the Victoria Falls, one of the seven wonders
of the world.

Most of Zambia’s vegetation is classified as well-wooded
savannah, dominated by miombo woodland. The predominant tree
species is Brachystegia speciformis (miombo) and dry savannah
with mopane (Colophospermum mopane) and acacias at lower
altitudes. In the Kalahari sands, the teak (Baikiaea plurijuga)
forests are dominant. There are also open grasslands in drainage
lines such as flood plains and dambos.

Zambia has rich biodiversity, i.e. ecosystems, animals, plants and
micro-organisms. Much of the country’s biodiversity has not been
explored or exploited. However, some of the biodiversity has been
lost, mainly, due to socio-economic activities.

The country is also endowed with various minerals and precious
stones such as copper, emeralds, aquamarine, zinc, lead and cobalt.

The People

The pre-colonial history of Zambia was characterised by a series of
migrations of people into the territory which now forms Zambia.
The ancestors of the majority of Zambians are Bantu-speaking
peoples such as the Ila who came into the country during the first
century and introduced the Iron Age. They did not move into an
empty territory, but displaced the San people who were pushed
further south into drier areas. The Bantu-speaking people were
predominantly agriculturalists and practised sedentary agriculture.
They also hunted and fished to supplement their food
requirements. In addition, they engaged in regional and long
distance trade.
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The second wave of migrations was dominated by groups from the
north who wished to establish new settlements and kingdoms.
These movements started as early as the twelfth century and
continued up to the sixteenth century. These migrations involved
present day tribes, including the Bisa, Lala, Chewa, Lenje, Bemba,
Lozi, Lunda and others such as the Luvale, Kaonde and Mbunda,
who were later migrants. As intimated earlier, these migrants did
not move into empty territories, as there had been earlier
migrations. In most cases, they co-existed or integrated with
people that were already there before them. This might explain the
linguistic similarities of contiguous tribes.

The third wave of migration was from the south. This came as an
after shock of the upheavals following Tshaka’s exploits in Natal,
and the more notable groups were the Kololo and the Ngoni.

Languages and Ethnicity

Zambia is endowed with many languages. There are seventy-two
ethnic and other minority groups. Though language is not
synonymous with tribe and many tribes share a common language,
each tribe generally has a dialect of its own.

It is important to note that language groups tend to spread across
national boundaries.

English is Zambia’s official language. However, for the purposes
of official dissemination of information such as broadcasting,
seven local languages are also used. These are Bemba, Kaonde,
Lozi, Lunda, Luvale, Nyanja and Tonga. They all represent
language clusters around which exist several dialects. Though
these languages are taught in schools in specific provinces, English
is the official language of instruction.

Population

The 2000 Census of Population and Housing estimated the
population of the country to be 9.9 million, with an annual
population growth rate of 2.4%. Zambia is one of the most
urbanised countries in Sub-Saharan Africa, with about 35% of the
population living in urban areas. Zambia, with a median age of
about seventeen years, has a relatively youthful population,
comprising 50% men and 50% women.



2.1.7 The Economy
2.1.7.1 Evolution of the Zambian Economy
Colonial Era

The Zambian economy was developed as an appendage of
the white settler economies to the south (Southern
Rhodesia, now Zimbabwe, and South Africa) and,
ultimately, to the more powerful economies of the Western
world. Zambia’s role in this arrangement was to provide
the global economy with mineral resources (copper, cobalt,
lead and zinc) while the rural areas were a source of cheap
labour.

From the very beginning of colonial rule, the major
investment was in the construction of the railway line to
connect the mineral-rich areas of the Zambian Copperbelt
to seaports in South Africa, Angola and Mozambique.
Thereafter, large investments were made in the mining
sector for the extraction of minerals.

Owing to the remoteness of these mining areas, new
settlements and infrastructure as well as ancillary plants to
process the ore (in order to reduce transport costs) were
constructed. These large urban settlements required food,
hence the development of commercial agriculture, mainly
along the line of rail, and fishing industries in the lakes
regions of Luapula and Northern provinces. The increasing
demand for grain and meat resulted in African agricultural
development in Central, Southern and Eastern provinces.

Other service sectors, such as banking, insurance,
equipment supply and repair, retail and wholesale trade,
and education and health services were developed as a
direct result of the requirements of the mining industry and
the related urban communities. Before independence,
however, the main sources of supply for many
sophisticated goods and services were Zimbabwe and
South Africa, and these two countries were Zambia’s main
trading partners.

Throughout the colonial period, large mining corporations
and their allied subsidiary companies, which provided
services to the mining corporations, controlled the
economy. For example, Anglo American, the giant South



African based mining conglomerate, not only dominated
the mining sector, but its subsidiary companies were very
active in mining input supplies and services. It also
dominated banking, insurance, metal marketing,
construction, real estate and other sectors of the economy.
The rest of the economy was dominated by the private
sector, mainly foreign companies.

Commercial agriculture was also dominated by the settler
community, mostly along the line of rail and around
Chipata, Mkushi and Mbala, producing maize, beef, dairy,
poultry, pigs and tobacco. African agriculture largely
produced maize, beef, small stock (goats and sheep), small
grains (sorghum and millet), groundnuts, tobacco, cotton,
cassava and fish. It was mainly based on small-scale
production.

The rural areas were reserved as sources of cheap labour.
Initially, the mining industry employed a migrant labour
system where workers were contracted for a period of time
— not exceeding eighteen months. Those not employed on
the Copperbelt were exported to neighbouring countries
such as Zimbabwe, South Africa, Congo and Tanzania.
However, by the early 1950s, there was greater demand for
more skilled labour and the migratory system of labour was
discontinued in favour of labour stabilisation. This
contributed to the growth of an urban working class.

Post-Independence Era —  Nationalisation and
Liberalisation

In the immediate post-independence era, socio-economic
policies and programmes were influenced by nationalism.
After independence and, more especially, after the
Unilateral Declaration of Independence (UDI) by Rhodesia
in 1965 and the declaration of hostilities with Apartheid
South Africa, coupled with growing nationalism, Zambia
embarked on an ambitious programme of local
industrialisation. This was done through the nationalisation
of foreign-owned companies, including mining companies,
and the establishment of new industries for import
substitution. African farmers were encouraged to
participate in commercial farming. Where this was not
possible, the State invested in large-scale farming projects
such as the establishment of Nakambala Sugar Estates in
Mazabuka.



The nationalisation of the “commanding heights” of the
economy introduced public ownership of the major
economic activities in the country. This was achieved
through the creation of parastatal (Government-owned)
companies, which took over the assets and running of
previously  privately-owned companies.  Additional
parastatal companies were established to invest in new
economic ventures in the various sectors of the Zambian
economy. The parastatals came to dominate all sectors of
the economy to an extent that each sub-sector was
dominated by at least one large parastatal company. As a
consequence, the Government became the largest employer
in the country.

The Government adopted a number of other populist socio-
economic policies, which included the provision of free
social services in the areas of education, health and social
welfare. All schools and hospitals were taken over by the
Government. In addition, provision of other services such
as water supply, energy, roads and other infrastructure
became the sole responsibility of the Government. The
Government also decided on cheap food policies, by
promoting the growing of maize all over the country,
controlling prices and subsidising the price of mealie-meal,
the main staple food of the country. Further, the
Government adopted a tax regime which excluded all those
not involved in the formal sector from paying any tax, and
extended this facility to the low income earners within the
formal sector.

Initially, the Government was able to pay for all of these
goods and services because of the relatively high earnings
from copper-related taxes and the huge reserves inherited
from the colonial Government. However, as the demand for
public goods and services increased and the revenue from
copper dropped, the Government was no longer able to
finance these high levels of expenditure.

Both the Government and the international community
believed that this problem was a temporary one and would
be overcome after the international price of copper picked
up. Sadly, the demands on public goods and services
continued to increase and copper prices did not recover
sufficiently to redress the balance of payments crisis or to



enable the Government to meet its commitment to
providing free public goods and services.

The situation was made worse by the fact that the expected
income from investments in the parastatal sector was not
forthcoming. Instead of contributing to the Treasury, most
parastatal companies had become dependent on
Government subventions for their continued operations,
due to poor management and the total collapse of the
business and commercial culture in the country. The
Government found itself in a situation where it could no
longer maintain schools, hospitals, roads and other public
facilities. The combined effects of these and other factors
forced the Government to resort to external borrowing and
deficit financing.

It was largely due to these problems that the multilateral
institutions were invited to participate in Zambia's recovery
programmes. Consequently, a number of programmes were
designed and implemented.

The Third Republic (from 1991) heralded the return to a
multiparty system of Government with market-oriented
economic system in which the private sector is seen to be
the engine of growth. One of the newly-found roles of the
State in the economy is the promotion of economic
activities in the country. These range from the creation of
an “enabling environment” for private enterprise, through
favourable legislation and incentives for investors, to
giving support to institutions which promote various
economic activities.

In an attempt to address the country’s economic problems,
the Government adopted the Structural Adjustment
Programme (SAP) in the mid 1980s, with the intention of
creating macro-economic stability in the economy.
Measures taken, especially after the country’s return to
plural politics in 1991, included liberalisation of trade,
prices, interest and foreign exchange rates, the removal of
subsidies, privatisation, a reduction in public expenditure,
public sector reforms, and liberalisation of the marketing
and pricing of agricultural produce.

Structurally, Zambia’s economy has changed little in spite
of implementing the above measures. Consistent high
economic growth has been elusive. Over the period from



1980 to 1990, the country’s economic growth was the
second lowest in the Southern Africa Development
Community (SADC) after Mozambique. Over the period
1990 to 1999, it had the lowest average annual growth rate
in the SADC region, at 1% (below the Sub-Saharan Africa
rate of 1.4%). However, between 1994 and 2002, real
Gross Domestic Product (GDP) grew from 2.2% in 1999 to
3.6% in 2000 and 4.9% in 2001, before declining to 3.0%
in 2002. (Source: Zambia Poverty Reduction Strategy
Paper, 2002 —2004: Ministry of Finance).

The Debt Crisis

Zambia’s economic misfortunes have contributed to the
country’s debt crisis which, in turn, has exacerbated the
situation. The debt stock has grown over the years,
compounded by interest, debt-service lapses and more
borrowing to service the debt and mitigate the impact of the
growing balance of payment deficit. This has created a
downward spiral in the country’s economy. Debt servicing
became unmanageable and has led to extreme under-
investment in the economy, particularly in the social
sectors such as education, health, transport and
communication.

For many years now, the debt stock has fluctuated between
US $6 billion and 7 billion. More than 50% is owed to the
International Monetary Fund (IMF) and the Word Bank
Group whilst about 35% is owed to bilateral cooperating
partners and 8% is owed to the private sector and parastatal
companies. This is why the Highly Indebted Poor Countries
(HIPC) initiative, which the Government embarked on in
2000, was an attractive option for Zambia, as following the
attainment of the HIPC completion point early in 2005, a
substantial amount of the bilateral debt has been written
off.

Even with debt cancellation, however, the country still
owes about US $3.7 billion. The country has also
accumulated a huge domestic debt which stood at K4.8
trillion in 2002 and K6.2 trillion in 2003. This is largely
from Government bonds, suppliers’ arrears, pension arrears
and unremitted pension contributions.

Zambia’s debt crisis can be traced back to the late 1970s
when the country started borrowing in order to support



public expenditure, including large-scale development
projects. Borrowing was necessitated by a number of
factors such as falling copper prices, OPEC oil price
increases and the dismal performance of the parastatals.
The Southern African liberation struggle also contributed to
the Government’s opting to borrow in order to counter the
hostile political and economic environment. For example,
with no access to the coastal countries of the sub-region,
Zambia had to finance the construction of an alternative
route — the Tanzania-Zambia Railway (TAZARA). It also
became necessary for the Government to invest in
manufacturing goods to substitute imports from Zimbabwe
and South Africa. In addition, it had to build up its military
ware.

However, Zambia has also been borrowing money to
subsidise consumption and apart from investment in
development infrastructure, very little is invested in the
productive sectors of the economy. Analyses of debt show
that in a significant number of projects, most of the
borrowed money is spent on emoluments and other
administrative costs. Only a small percentage is spent on
core activities to benefit targeted sectors of the economy.

2.1.7.2 Dominant Features of the Zambian Economy

Both the colonial and post-colonial developments have
greatly contributed to the current structure of the Zambian
economy.

Mining

Zambia, like its northern neighbour, the Democratic
Republic of Congo, is endowed with many minerals, large
deposits of which have not been exploited or properly
investigated. These can be classified into five categories:
energy minerals, precious metals, precious stones, base
metals and industrial minerals.

At independence, Zambia inherited a prosperous copper
mining industry. However, economic shocks on the
international market, caused by increases in oil prices and
the decline in copper prices have had a serious negative
impact on the industry. During its heyday, the mining
industry was the second largest producer of cobalt after the
Democratic Republic of Congo and the fourth producer of



copper after the USA, the Soviet Union and Chile. The
extent of the decline of Zambia’s mining industry can be
adduced from the fact that during the mid 1970s, both
Zambia and Chile used to produce about 800,000 tonnes of
copper per year. Currently, Chile produces over 2 million
tonnes per year while Zambia produces just over 300,000
tonnes of copper per year.

A large part of the decline can also be attributed to poor
management during the parastatal period, lack of
investment in technology, lack of exploration for new ore
bodies and poor integration of the industry into the rest of
the Zambian economy. Political interference by successive
Governments also contributed to the decline. The decline of
copper and cobalt mining activities was further accelerated
by the commitment to privatise the mines at all costs. This
resulted in loss of morale and restricted investment in
critical areas of the operations.

However, in spite of the unfavourable performance of the
mining industry, Zambia’s economy is still largely based
on copper and cobalt mining. Copper still accounts for
approximately 80% of the country’s export earnings. This
continued dependence on copper mining has been partly
responsible for the poor performance of the sectors of the
economy that rely mainly on imported materials and capital
1tems.

Since the advent of the privatisation programme, initiated
under the economic reforms of the Third Republic, a
number of mines have been sold to foreign companies.
New investments have been sunk into the old mines and
new mining projects in North-Western Province have been
commissioned. New initiatives have been pledged to
support small-scale mining and at least three companies are
active in quarrying and processing of large dimension
stones. Further, new investment has been committed in the
production of agricultural lime.

While these initiatives and investments encourage the
development of the mining sector in Zambia, they do not
match its enormous potential in the country. The rich
mineral resource is thus left untapped and its linkages to
other sectors in terms of skills, technology and as a source
of inputs to the manufacturing and agricultural sub-sectors
remain unexploited.



Meanwhile, the country’s balance of payments status has
depended mainly on the performance of the mining
industry. Despite additional foreign exchange earnings
from non-traditional exports, the country continues to pay
more to the outside world than it earns in exports, hence the
poor balance of payments position.

Agriculture

The real growth rate in the agricultural sector has fluctuated
significantly, mainly due to the sector’s high dependence
on seasonal rainfall, reduced investments and the failure to
strategically position the sector according to its
comparative advantage. The sector’s contribution to GDP
averaged 18% over the past decade and has provided
livelihoods to more than 50% of the population. The
agricultural sector is a source of food, inputs to the
manufacturing sector and a potential earner of foreign
exchange for the country. Whenever there is a good
harvest, the Zambian economy records relatively high
levels of growth. Conversely, a bad agricultural harvest
translates itself in negative economic growth.

Agricultural-based commodities comprise the main
component of non-traditional exports which, during the
decade 1990 to 2000, increased from $46.5 million to
$133.9 million, thus demonstrating the enormous potential
the sector possesses. Some 75% of Zambia’s population is
engaged in agriculture, largely subsistence farming, which
remains vulnerable to weather fluctuations. (Source:
Zambia Poverty Reduction Paper, 2002 — 2004, Ibid.)

The unsatisfactory performance of the sector can be traced
back to colonial policies. The colonial Government was not
very keen on developing agriculture in Zambia, especially
for the African population. It was only when supply from
settler commercial farmers could not meet the demand from
urban centres that the colonial Government began to
promote African agriculture through the “improved farmer”
programmes. After independence, the Government adopted
agricultural policies that ensured cheap food for the urban
population while peasant farmers were encouraged to
produce for their subsistence. As a result, agriculture in
Zambia has not developed sufficiently to match the existing
potential.



Of Zambia’s total land area of 75 million hectares (752,000
km?2), 58% (42 million hectares) is classified as medium to
high potential for agricultural production. Rainfall ranging
between 800mm to 1400 mm annually is sufficient for the
production of a broad range of crops, fish and livestock,
yet only 14% of total agricultural land is currently being
utilised.

In addition, Zambia has vast water resources (both surface
and underground) which offer excellent prospects for
irrigation. Again, this potential remains largely
unexploited. Only 50,000 hectares are currently under
irrigation, although the country’s irrigation potential is
conservatively estimated at 423,000 hectares. In other
words, more than 88% of land that could be irrigated is not
under irrigation. Under irrigation, it is possible to produce
two crops in a year.

Zambia is prone to drought and because there is very little
irrigation and a lack of commercialisation of cassava, the
country experiences periodic food shortages. Small-scale
farmers grow most of the maize, cotton, groundnuts, millet,
cassava, rice, sorghum, sunflower and beans. On the other
hand, commercial farmers produce wheat, coffee, soya
beans, cut flowers, eggs, milk and poultry.

Livestock production has been severely constrained by the
recurrent outbreaks of animal diseases. African swine
fever has severely compromised the production of pork in
the country. Corridor, foot and mouth and Contagious
Bovine Pleuro Pneumonia (CBPP) diseases have done the
same for beef production. The decimation of cattle has had
serious implications for crop farming, as it robs small-scale
farmers of access to animal draught power.

It has been realised that the performance of agriculture
follows the rain patterns. However, it has also been realised
that in order to increase agricultural production and
stabilise output, a number of policy initiatives have to be
adopted. These include undertaking institutional reforms
and the commercialisation of agriculture.

The radical institutional reforms envisaged include the
restructuring of the Ministry of Agriculture and Co-
operatives,  agricultural land and  infrastructure



development, and taking legislative measures to control
animal diseases. Agricultural land development includes
the opening of additional farm blocks in order to increase
the amount of agricultural land available by 300,000
hectares.

In terms of the commercialisation of agriculture, business
relations between large-scale agribusinesses and small-
scale producers were fostered through the support of
various out-grower schemes as well as direct fertiliser
support to small-scale farmers. There are currently four
large out-grower schemes supported by the Government.
These are for coffee, tobacco, cotton and fresh vegetables.
Further, the Ministry is supporting the development of
irrigation through the construction of dams as well as the
improvement of rural road infrastructure. There is also
need to adopt new technology for processing agricultural
produce, especially that which is produced by small-scale
producers.

Manufacturing Industry

Like other sectors of the Zambian economy, manufacturing
industry was heavily influenced by the requirements of the
mining industry and the colonial policies that discriminated
against the advancement of the large majority of people in
the country. The construction of mining and mineral
processing plants, as well as urban settlements, stimulated
the establishment of basic manufacturing plants for timber,
lime and bricks production and some small engineering
shops.

The country did not have a sophisticated manufacturing
industry, largely because the mining industry was supplied
with most of its inputs from more developed economies of
South Africa and Zimbabwe. Most consumer goods were
imported from the same sources, as internal demand
remained low due to the low purchasing power of the
majority of the population. At independence, the
manufacturing sector comprised mainly an abattoir, a
cigarette factory, a vegetable oil plant, a blanket factory, a
shoe factory, a copper ware factory, a switch gear and
fittings plant, a cement factory, a soap and toiletry plant, a
pharmaceutical and patent medicines factory, a timber and
joinery plant, and a cleaning brushes and brooms plant.



After independence, three events contributed to the
manufacturing sector becoming the fastest growing sector
in the economy. The first was the attainment of
independence itself, which enabled the new Government to
plan the country’s industrial growth. The second was UDI,
which was followed by an embargo on Rhodesian goods,
which at that time constituted about 50% of Zambia’s
imports of manufactured goods.  This provided an
opportunity for Zambia to embark on an import-
substitution industrial development strategy. The third was
the Mulungushi Reforms of 1968, which announced the
intention of the Government to nationalise most of the
leading industrial and commercial enterprises in the
country.

The industrial development policies which influenced
industrial development in post-independence Zambia were
import substitution, spatial diversification and the
encouragement of private investment to stimulate industrial
growth. The initial encouragement of private sector
participation did not bear any fruits, as most private
companies continued to locate their supply factories in the
countries south of the border despite sanctions. It was
largely due to this frustration that the Mulungushi Reforms
were put into effect.

Import substitution industrialisation was pursued with more
vigour after UDI and the nationalisation of major industrial
and commercial enterprises in the country. As a result of
this policy direction, industrial development concentrated
on two sectors of the manufacturing industry. These were
the production of components for the construction industry
and the production of household goods. The former
comprised commodities such as cement, bricks and tiles,
timber, glass, metal doors and window frames, metal and
asbestos/cement roofing sheets, sinks and light fittings,
while the latter comprised textile and footwear products,
processed foodstuffs, cigarettes, beer and furniture.

State participation gave a big impetus to the manufacturing
sector. For example, the period between 1968 and 1970
witnessed the commissioning of a number of strategic
industries. These included Zambia Sugar Company (1968),
Zambia Clay Industries (1969), Dunlop Zambia (1969),
Kafue Textiles (1970), Kabwe Industrial Fabrics (1970),
Nitrogen Chemicals of Zambia (1970), Kafironda



Explosives (1970) and Mwinilunga Canning Factory. The
production capacities of Indeco Milling, Chilanga Cement
and Zambia Breweries were also expanded. Later, other
new industries were launched. They included an oil
refinery, a passenger car assembly plant and a glass factory.

In terms of spatial diversification, attempts were made to
open up raw materials processing plants in rural areas, such
as Mansa Batteries, maize milling companies in provincial
and district centres, a bicycle assembly plant in Chipata and
several cotton ginning plants. The establishment of the
Small Industries Development Organisation (SIDO), whose
objective was to strengthen the development of small-scale
industries, especially those based in rural areas, further
enhanced this policy.

This ambitious industrial development programme was
soon to falter, for a number of reasons. Firstly, the
industries selected for import-substitution were those
industries that had already been established a few years
before independence. For example, at independence,
Zambia was already 80% self-sufficient in non-metallic
mineral manufacturing and 50% self-sufficient in food
processing and beverages production.

Secondly, the sectors chosen for import substitution were
not those whose products were in the highest categories of
imports. For example, the highest categories of imports
classified by materials were machinery and transport
equipment, chemical and manufacture. Thirdly, and more
importantly, was the fact that import-substituting industries
relied very heavily on the use of imported raw and
intermediate materials and capital goods. Very little
consideration was given to developing local raw material
producing industries.

These oversights were to haunt the country’s
industrialisation process, especially after the collapse of
copper prices following the oil price hikes of 1973 and the
international recession that accompanied them. As a result,
there was growing under-utilisation of capacity in the
manufacturing sector due to shortage of foreign exchange
to import the required inputs. Other factors which
contributed to a slow down in the manufacturing sector
included the lack of integration of the mining industry’s
technology base in the rest of the industrial sector and the



lingering hope that international capital would somehow
come to Zambia and provide the necessary impetus for
further industrial growth. To this end, the Industrial
Development Act of 1977 was enacted to provide
incentives for foreign investment.

In spite of the problems mentioned above, Zambia
remained one of the most highly industrialised countries in
Black Africa after Zimbabwe and Cote d’Ivoire. In fact,
Zambia’s ranking would change dramatically if
metallurgical aspects of the mining industry were included
in the industrial sector. However, it is also true to say that
Zambia has been deindustrialised since the mid-1980s. This
is due to a number of factors, including poor management
and cross subsidisation within the Indeco Group of
companies, and the Washington Consensus, which
promoted policies of liberalisation and later privatisation of
State-owned enterprises.

The rapid implementation of liberalisation in the 1990s
opened parastatal companies to global competition which
they were ill-prepared to face. This in turn made a number
of parastatal companies unprofitable, as they were not in a
position to compete, especially with South African
companies that received huge export subsidies. In addition,
the fast drive for privatising parastatal companies robbed
the companies of the necessary investment to recapitalise
their operations. And by the time these companies were
privatised, they were mere shells and most of them were
due for liquidation.

The current industrial development strategy has identified
critical areas that require serious attention and Government
support. These include investment promotion, trade policy
and export promotion, capital markets development, skills
development, science and technology and research
development, small and medium enterprise development,
rural industrialisation, and reform of the legal and
regulatory framework. While these objectives are important
for the development of the manufacturing sector, it is very
unlikely that Government expenditure in the sector will
make a noticeable impact. So far, most of the money
targeted for the development of the sector has been spent
on “training, sensitisation and consultancies” instead of
productive investment in identified niche industrial sub-
sectors.



Employment

In technical terms, a country’s labour force is defined as all
persons aged 12 years and above of either sex, whose
economic activity status is to supply their labour force for
the production of goods and services. The total labour force
thus includes both employed and unemployed persons.
However, the active labour force excludes persons who are
in school, terminally ill and old persons who can no longer
work.

According to the 2000 census, Zambia had an active labour
force of 3,165,151 out of a total population of 9,885,591.
This represents about 32% of the total population.
However, the more revealing statistic is that only 10% of
the labour force is in formal employment and 90% is
engaged in various coping strategies such as subsistence
agriculture (64%) and informal employment (16%), others
are unemployed (10%). Of those in formal sector
employment, the Government employs 26%. This shows
that the majority of Zambians are supported by a very small
fraction of the population. Out of every 100 persons, 79
are economically dependent. In other words, every
economically active person supports about four persons.

Overall, unemployment rates have declined from 15% in
1990 to 13% in 2000. However, unemployment has,
drastically, increased in urban areas from 16% in 1990 to
26% in 2000 in rural areas it has dropped from 15% in
1990 to 7% in 2000. Overall unemployment rates are
higher for males, at 14%, than for females, at 11%.

Youth unemployment is still very high in Zambia. The
2000 census shows that 23% and 21% of the youths aged
15-19 and 20-24, respectively, were unemployed. By
residence, youth unemployment was higher in urban areas
than rural areas, (55%), compared to 12% in the 15-19 age
group and 42% compared to 9% in the 20-25 age group.
Youth unemployment was slightly lower among females
than males at 21%, compared to 25% males in the 15-19
age group and 18% compared to 23% males in the 20-25
age group.



Education

Education plays an important role in the development of a
nation. It is for this reason that education has been declared
a human rights issue, as attested by the UN Convention on
the Rights of the Child (UNCRC) (1989).

Zambia has a three-tier education system, consisting of
seven-year primary education, followed by five-year
secondary education. Post-secondary schooling is the last
stage.

At independence, Zambia was described as the least
educated country in the least educated continent. This is
because of the colonial neglect of African education. In
fact, it was the missionaries that opened up the first schools
for Africans. Thus, at independence, there were about one
hundred graduates and an equally small number of people
with post-secondary education.

The education sector experienced exceptional expansion
during the immediate post-independence era as a result of
efforts aimed at redressing imbalances created by the
discriminatory colonial policies. The independence
Government saw education as one of its priorities and built
many primary and secondary schools in all districts, and
expanded those that already existed. In addition, the
Government built the University of Zambia as well as
technical colleges. In 1966, the Government introduced
free education for all levels of the education system.

By the 1980s, Zambia was one of the most educated
countries in the Southern African Region and began to
export its highly trained professionals to other countries in
the region and beyond. As indicated earlier, education was
also used as a means for social mobility. Those who
received high educational qualifications had access to well-
paid jobs in the public sector as well as in the parastatal
sector.

This high level of achievement was made possible by the
buoyant economy. However, with the collapse of
economic growth, the Government did not have the
resources to support the demands of the education sector.
At first, new investment in the sector was put on hold.



Thereafter, even recurrent expenditure became a problem.
Schools did not have the resources to buy books.

Consequently, standards of educational provision began to
fall.

Poverty in the education sector manifests itself in several
other ways, including the following: low enrolments, low
progression and high dropout rates, poor attendance
because the children are engaged in income-generating
activities to supplement family income, attending to sick
family members and having to travel long distances to
schools. Others are poor learning environments and lack of
appropriate skills training, malnourished learners who are
unable to achieve their full learning potential, and
demotivated teachers.

There are proportionately more males than females
attending school, especially in rural areas. By 2000, almost
two-thirds of the eligible children had no access to
secondary school education. The problem is more
pronounced in rural areas where only one-fifth of children
have access to school.

According to the 2000 Census, only 55.3% of the
population aged five and above were literate. More than
half of the rural population was illiterate. Adult illiteracy
stood at 67%. More than half of the rural population was
illiterate, compared to only a third of the urban population.
The level of illiteracy remained higher among females at
49.8%, compared to males at 39%.

In an attempt to arrest the deteriorating situation in the
education sector, the Government has devised a number of
strategies. Initially, the Government introduced cost sharing
measures (fees) to minimise the budgetary deficit in
funding education. The Basic Education Sub-Sector
Investment Programme (BESSIP) has been adopted to
support basic primary education. The challenge currently
facing Zambia is the prospect of having a poorly educated
population, which will not be able to meet the skills
demands of a technologically driven development process.

Health

The health sector has followed a similar path to the
education sector. The colonial Government was rather



ungenerous in its provision of health services to the African
population. The post-independence period expanded the
health sector and made it freely accessible to all who could
reach a health facility. Again, this service could not be
provided in the same quality and quantity after the advent
of economic woes.

In 1991, the Government articulated radical health-care
reforms, characterised by a move from a strongly
centralised health system in which the central structures
provided support and national guidance to the peripheral
structures. One important feature of the reforms is cost
sharing between the Government and the recipients of
services. The problem with this approach is that the poor
cannot afford the cost of the services and are thus deprived
of health-care facilities and services.

However, following the implementation of health reforms,
some improvements in the general health indicators in
Zambia have been seen. For instance, life expectancy at
birth improved from 47 years in 1990 to 50 years in 2000.
The infant mortality rate dropped from 123 in 1990 to 110
in 2000. However, maternal mortality has remained
moderately high since 1996 (649 per 100,000 women and
729 per 100,000 women in 2002).

There are 1,285 health institutions in the country. These
include three central hospitals, four specialised hospitals,
eighteen general hospitals, forty-two district hospitals, one
military hospital and eight industrial hospitals. There are
also 899 rural health centres, 187 urban health centres,
twenty industrial rural health centres and seventy-five
industrial urban health centres. The number of health posts
is nine while the number of mission hospitals stands at 19.
(Source: Central Statistical Office, 2000 Census of
Population and Housing, Zambia Analytical Report, Vol.
10, 2003)

Transport

There are five main modes of transport (rail, road, water,
air and pipeline). Zambia has developed all of these albeit
at different levels. The major modes of transport are rail
and road.



The administration of colonial Northern Rhodesia by the
British South African Company (BSA) was closely
associated with the building of the railway line connecting
Zambia to the South African ports. Later, the line was
extended to reach the Angolan port of Lobito, through the
Congolese Copperbelt and ports in Mozambique through
Zimbabwe and South Africa.

Zambia has two railway lines. The first was the line from
the South, built by Cecil Rhodes. It crossed the Zambezi
River just below the Victoria Falls in 1904, had reached
Kabwe by 1906 and the Copperbelt en route to the DRC by
1908. Given the level of technology and the skill levels of
the labour force at that time, this was an amazing
engineering accomplishment. It is along this railway line
that most major Zambian towns and cities are built. Apart
from the normal repair and maintenance, nothing very
substantive has been added to this line.

The second line is the TAZARA which connects Zambia to
the seaport of Dar-es-Salaam in Tanzania. The line was
built by the Chinese in the early 1970s to provide Zambia
with an alternative route away from the hostile ports in
Southern African countries that were still under
colonialism. Again, the line was completed in record time.

What is characteristic about these railway lines is that they
are single-track lines, designed for import and export trade.
They are not designed for in-country traffic for both
passenger and goods transportation. With the decline in
mineral exports, the railway transport business has declined
drastically and most traffic has gone to road transport.

Like the railway line, road transport was also designed to
move passengers and goods to the ports. The first major
road followed the railway line from the south to the
Copperbelt. Throughout the colonial periods, roads linking
provincial towns remained as bush tracks. It was after
independence that the Government built all-weather roads
to all provincial headquarters and most of the districts in
the country. In addition, the road connecting Zambia and
Tanzania was paved to facilitate the movement of goods.
Further, a number of rural (feeder) roads were constructed
to facilitate the movement of agricultural and other primary
produce to urban markets.



Apart from the initiatives of the private transporters, the
Government invested very heavily in public passenger
transport as well as in the movement of goods. However,
with liberalisation and privatisation policies, State-owned
road transport companies collapsed and the private sector,
including foreign transporters, has moved in to fill the
vacuum. Further, the switch from rail to road transport,
even for bulky goods, has had serious implications for the
cost of maintaining the vast road network. This has further
implications for the cost of importing fuel as well as
increasing the cost of goods and services in the country, as
increases in the price of oil are quickly translated into price
hikes for goods and services.

Although Zambia boasts many large rivers and lakes, water
transport is the least developed. There are historical
records of rivers and lakes, especially in the northern part
of the country, which were used to transport men and
material during the First World War. There was a water
transport company in Western Province, which is no longer
operating. The only serious water transport business in
Zambia is found on Lake Tanganyika. This transports
goods and passengers, mostly traders, between Burundi,
DRC, Tanzania and Zambia. There are also some
ferryboats that ply the waters of lakes Bangweulu and
Mweru.

Air transport has also hit hard times. During the Federation
of Rhodesia and Nyasaland, the three countries (Northern
Rhodesia, Southern Rhodesia and Nyasaland) had an airline
which came to an end with the demise of the Federation.
Zambia Airways became Zambia’s national airline and for
some time it was a viable carrier of passengers and cargo in
and out of Zambia. However, the airline became one of the
casualties of the privatisation policy. Thereafter, a number
of airlines established themselves, but most did not last. At
the moment, South African and other international airlines
dominate most air traffic.

Pipelines are important in the transportation of liquids and
gases. In Zambia, pipelines are used mainly to transport
water and wastewater within municipal areas. For example,
Lusaka water is transported by pipe from Kafue. However,
the most important pipeline is the Tanzania Zambia Oil
Pipelines (TAZAMA) pipeline, which pumps petroleum
products from Dar-es-Salaam to the oil refinery in Ndola.



The pipeline was built with the assistance of the Italian
Government in order to reduce the cost of trucking
petroleum products from Tanzania. Again, this project was
completed within a record time of fourteen months.
However, the pipeline now requires a lot of maintenance to
minimise loss through leakages.

Power

Apart from petroleum products, of which Zambia is a net
importer, the country is richly endowed with a wide range
of energy sources, such as wood fuel, hydropower and coal
as well as solar power. Wood fuel in the form of firewood
and charcoal continues to be the major source of energy for
the majority of Zambians in both rural and urban areas.
While wood fuel is a renewable resource and Zambia has
vast forests, there are signs of deforestation, especially
around major urban centres.

Zambia is a major producer and exporter of hydropower.
Apart from the natural endowment in water resources, the
development of hydropower generation 1is closely
associated with the development of the mining industry.
Initially, the mines and the urban settlements that ensued
depended on coal-fired power stations. It was realised,
however, that there was need to invest in hydropower
generating infrastructure. The first such installations were
in Livingstone and Kabwe and this were followed by the
construction of the Kariba Dam in the late 1950s.

With the advent of UDI, Zambia invested heavily in the
hydropower generating facilities within the country. These
included both large and smaller hydropower stations. The
smaller power stations were largely in the northern parts of
the country located in Serenje, Mansa and Kasama. The
larger investments were in the construction of the Kariba
North Bank as well as the Kafue Gorge Power Station.
They also included the construction of the Itezh-itezhi Dam
as a reservoir up-stream for the Kafue Gorge Power
Station.

Zambia has a huge potential for coal production. However,
only one coal mine was developed and this is the Maamba
Collieries. The colliery has production capacity of one
million tonnes of coal per year. However, current
production is well below this capacity, due to the lack of



demand from the mines, Nitrogen Chemicals of Zambia
and other industries. In Zambia, coal is not used as a
household fuel.

Zambia has great potential for solar energy. However, this
source of energy has not been exploited fully due to
technological constraints and lack of its promotion. There
are a few companies promoting this technology for use in
rural areas, including rural clinics and in radio transmitters.
This source of energy would be further enhanced if it were
applied in domestic applications such as water heating and
lighting.

Communications

It has been said that communications, especially
telecommunications, are an important facilitator of any
modern economy. Traditionally, Zambian communication
infrastructure was confined to the land-based telephone
network, the postal services and broadcasting, both radio
and television.

The first system of telecommunications was associated
with the rail signalling system. Thereafter came the fixed
land telephone system as well as the establishment of the
postal system and the broadcasting system. After
independence, these communication systems were further
expanded. For example, before independence, television
services were confined to the Copperbelt. After
independence, these were extended to other towns along
the line of rail. Later, the service was extended to all
provincial centres and surrounding districts together with
the telecommunication services through the construction of
microwave links and the commissioning of the Mwembeshi
Earth Satellite Station for international connectivity.

The advent of the Third Republic, which advocated the
liberalisation of the communications sector together with
advances in communication technology, brought about a
revolution in the sector. The most significant changes were
the introduction of mobile phones as well as Internet
services.  There  are  currently  three = mobile
telecommunication system providers (ZAMTEL, CELTEL
and TELECEL) and there are three main Internet service
providers (ZAMTEL, ZAMNET and COPPERNET).



In the broadcasting sub-sector, there are again many
players. With the liberalisation of the airwaves, several
radio broadcasting stations have been established. Apart
from the Government-owned Zambia  National
Broadcasting Corporation, there are Christian radio stations
such as Radio Christian Voice International and Radio
Yatsani. Other privately-owned radio stations include
Radio Phoenix, Sky FM and many community radio
stations scattered throughout the country. Television
broadcasting has also attracted a number of entrants. Apart
from ZNBC there are several private television stations.
These include Multichoice, Trinity Broadcasting Network
(TBN) and Cable and Satellite Television (CASAT).

Liberalisation of the mail delivery system has also seen the
entrance of many privately-owned courier service
companies such as DHL, FEDEX, Skynet, Post-Courier
and Postnet.

Construction

The construction industry is an essential component of
building the country’s physical infrastructure. It is said that
the construction industry is a good indicator of the health of
the economy. In periods of boom, the construction industry
expands; it contracts during periods of economic slump.
The industry is intimately linked to other industries that
supply various goods and services. These include cement,
iron and steel, bricks and clay industries, timber and
engineering services, etc.

The modern construction industry in Zambia started with
the construction of the railway line and continued to grow
with the development of the mines and the associated
expansion programmes immediately after the Second
World War. The construction of the Kariba Dam also gave
great impetus to the industry.

However, it was the post-independence development
projects that provided the industry its greatest push. The
decisions to build schools and health facilities, roads and
industrial establishments gave the construction industry an
opportunity for exponential growth. In some years, the
industry was the largest employer in the whole economy.



The slow down in economic development which took place
during the late 1980s, and the company closures during the
1990s resulting from the liberalisation and privatisation
policies of the MMD Government have had a serious
impact on the sector. More recently however the
construction industry has been given a modicum of growth
from the road rehabilitation programmes under the Road
Sector Investment Programme (ROADSIP) and mine
development projects, such as the development of
Kansanshi Mine in North-Western Province.

Other Services

There are other service sectors which are important to
economic development. These include trade, the hotel and
tourism industry and the financial and real estate sub-
sectors.

The wholesale and retail trade is one of the largest sectors
of the economy, contributing about 18% of GDP. During
the Second Republic, a large portion of the trade sector,
especially for domestic consumption was under parastatals.
However, with changes in policy this is currently
dominated by large South African chain stores. However, at
the medium and small-scale level, there are many local
traders who are active in the sector and are responsible for
catering for the needs of the rural population. The growth
of the sector is constrained by the lack of a national policy.
For example, a large portion of trade in agricultural
products, such as maize, is controlled by the Ministry of
Agriculture and Co-operatives.

The hospitality industry is a small sub-sector, contributing
only about 2% of GDP, because the tourism sector is not
developed. One of the major factors is that Zambians are
poor and do not have a culture of going on holiday,
camping, sight-seeing and eating out. However, there has
been noticeable growth in the sub-sector over the past few
years. This is largely due to the mushrooming of
guesthouses in most of the urban centres where local
travellers can afford to pay.

The financial sub-sector is an important element in an
economy. Financial services from commercial banks and
other non-bank financial institutions contribute about 8% of



GDP. International commercial banks dominate in the
provision of financial services.

In the insurance services, Zambia State Insurance
Corporation is still the largest insurer in the country.
However, its position is being challenged by the emergence
of privately-owned insurance companies. Since the
liberalisation of the financial markets, a number of
financial institutions, offering a wider range of financial
services have emerged. During the late 1990s, it was only
the financial sector that was experiencing growth.

The real estate and business services account for about 9%
of GDP. Private sector participation in real estate business
was totally frustrated during the Second Republic. Since
liberalisation, a number of real estate agents have come on
the market. The sub-sector received a boost with the sale of
Government houses and mine houses. The popularisation of
home ownership has also stimulated growth in the sector.

Business services comprise various services given to
individuals as well as corporate entities mostly by
professionals such as lawyers, accountants and consulting
engineers. The growth of this component of the sub-sector
is largely dependent on the volume of economic activities
as well as the purchasing power of the individuals.

Poverty

Zambia is a poor country and the levels of poverty have
been increasing over the years. For example, between 1983
and 1987, income per capita fell from US $580 to US $250,
a decline of more than 50%. In 2002, the income per capita
stood at US $354. Income per capita is only a general
indicator of the wealth or poverty levels of a country, and it
does not show differences within the population.

According to the Central Statistical Office (CSO) Living
Conditions Monitoring Survey in Zambia, 1998, 73% and
58% of the population of the country was living in poverty
and extreme poverty, respectively. According to the UNDP
Human Development Report of 2001, Zambia ranked 143
out of 161 countries on the human development index.

Just as all socio-economic groups do not uniformly
experience poverty, it is also not uniformly spread across



the country. There is more poverty in rural areas than in
urban areas, and in the provinces outside the country’s
main line of rail. There are also intra-provincial disparities.
The distribution of Zambia’s poor by province shows that
the poorest provinces are Western, Luapula, Northern,
Eastern and North-Western.

High levels of poverty have various harmful effects on the
national economy as well as on individuals. At the national
level, poverty is associated with low incomes and low
purchasing power. In turn, low purchasing power has
serious implications on prospects for economic growth, as
the population has no capacity to buy goods and services.
Poor people have no savings and, without savings, there
can be no capacity for investment.

Poverty has serious implications for the quality of life, as
poor people cannot afford basic necessities of life such as
food, shelter and clothing. Neither can they access
essential services such as health, education, clean water and
sanitation. Consequently a poverty stricken population is
prone to malnutrition, stunting, illiteracy and infectious
diseases. This vicious circle of poverty is the living reality
of the majority of Zambians. It can only be addressed by
increasing opportunities for employment, especially in
urban areas, as well as markets for rural produce.

HIV/AIDS

The first HIV/AIDS case was reported in Zambia in 1985.
Initially, the HIV/AIDS epidemic was in urban areas, but it
soon became clear that all parts of the country were
affected. It is now agreed that HIV/AIDS has reached
pandemic proportions. According to the Zambia
Demographic and Health Survey (ZDHS) 2001-2002, it is
estimated that about 16% of the population in Zambia is
living with HIV/AIDS and nearly 100,000 deaths per year
are attributed to the disease. The majority of the victims are
between the ages of 20 and 45, the most productive
segment of the population. This has serious implications for
the country’s labour force as well as the dependency ratio.
In addition, the HIV/AIDS pandemic has drastically
reduced the life expectancy from 52 to 37 years, within a
very short period of time.



The prevalence varies by residence. The urban HIV/AIDS
prevalence of about (23%) is twice that of rural areas
(11%). Provinces with prevalence levels above the national
average include Lusaka (22%), Copperbelt (20%) and
Southern (18%). The lowest prevalence levels are found in
Northern Province (8%) and North-Western Province (9%).
In terms of gender, prevalence rates are markedly higher in
women than in men, in all provinces except North-Western.

During the early years, HIV/AIDS was viewed as a medical
problem. Later, when nearly all families in the country
were affected by the pandemic, together with the increase
in the number of orphans, vulnerable children and destitute
parents resulting from the pandemic, the social aspect was
included. It is now accepted that HIV/AIDS is a
multifaceted problem that touches all aspects of human life:
it is a medical, social, economic and developmental
problem.

The country’s response to HIV/AIDS is contained in the
National HIV/AIDS/STD/TB Policy and the National
HIV/AIDS Intervention Strategic Plan, 2002-2005. This
response is centred on nine sets of interventions and these
are:

* Behavioural Change Communication (BCC);

* condom promotion and availability;

* controlling other Sexually Transmitted Infections
(STIs);

* meeting the needs of groups practising high-risk
behaviours;

* Preventing Mother-to-Child Transmission
(PMTCT);

* (Care and Support for People Living with HIV/AIDS
(PLAWHA);

¢ Antiretroviral Drugs (ARV) and Antiretroviral
Therapy (ART); and

*  Orphans and Vulnerable Children (OVC).



These interventions are co-ordinated by the National
HIV/AIDS/STI/TB Council (NAC) under the Ministry of
Health, in collaboration with the line ministries and various
Non-Governmental Organisations (NGOs) and
Community-Based Organisations (CBOs) in the country. In
addition to Government support, Zambia is a beneficiary of
resources from the Global Fund to Fight AIDS. These
efforts are beginning to bear fruit, albeit very slowly.

2.1.7.3 The Social Structure of the Economy - The Urban-
Rural Divide

The structure of the Zambian economy has been
significantly influenced by three factors that have
characterised its development. These are the predominant
and persistent rural-urban divide, the structure of the labour
force and the very high dependence ratio. The latter two
have been discussed previously.

Zambia is one of the most highly urbanised countries in
Africa. This is largely due to the fact that the Zambian
economy was overly dependent on large-scale mining
which required high concentrations of labour for the mines
as well as the industries that serviced the mines. Because of
the unique requirements of the mining industry, rural areas
were seen as reservoirs of cheap labour. By the same logic,
rural areas were designed to be devoid of viable economic
activities.

During the colonial period, this dual economy was
underpinned by a more sinister racial ideology. The urban
economy was characterised as a white enclave, comprising
the international companies in alliance with the settler
community, while the rural economy was for the African
majority, whose sojourn in the urban centres was to provide
cheap labour for a limited time and then retire back to the
“native reserve”. This structuring of a plural society or two
nations within one country was also reflected in the
structure of the wages that were paid to the members of the
two different communities. Members of the settler
community enjoyed a much higher standard of life and
opportunities than their African counterparts.

At independence, this dualism persisted, albeit in a
modified manner. International capital, especially after
nationalisation, was substituted by the State. The influence
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of the settler community no longer held sway as political
power had been transferred to the African leaders of the
nationalist movement. However, in spite of the political
dispensation, the urban-rural divide persisted.

The major modification was that the rural areas were now
seen as the source of political power, cheap food, labour
and a reservoir for the recruitment of the urban elite. Due to
the fact that the new political system depended on the
principles of universal adult suffrage and majority rule, the
rural vote became significant in the political power
equation.

In addition, programmes aimed at rural development, such
as the development of mono-crop agriculture (maize),
subsidies of agricultural inputs and the building of roads
and other infrastructural developments were largely aimed
at producing cheap food to feed the population in urban
centres. The fact that the Government did not make any
serious attempt to promote low-input, high value crops
such as cassava, tree crops and livestock is proof of this.
Further, controls were imposed in the marketing of
agricultural produce in order to ensure low food prices for
urban areas.

Even after independence, the rural areas continued to be a
source of cheap labour through a system of rural-urban
migration. The only difference was that during the post-
independence period, rural-urban migration supplied the
urban areas both cheap labour and a cadre of educated
migrants who were recruited to bolster the ranks of the
emergent black elite. In this way, the acquisition of a
modern education was the conduit for social mobility. As a
result, the rural areas continued to lose their human
resource capital to the urban areas.

Current indices of poverty show a striking bias against rural
areas.

The Global and Regional Context

No one country is an island and Zambia has taken this
saying literally in its commitment to participating in
international affairs. Zambia chose its Independence Day,
24th October, to coincide with United Nations Day. The
Zambian economy is integrated in the global economy and,



for political as well as economic reasons, Zambia has been
actively engaged in various regional co-operation and
integration initiatives.

Globalisation

Globalisation has been defined as an integrative process
resulting in one world market and one world culture. It has
been said that this process is not only irreversible and
inevitable, but is also profoundly transforming all societies
around the world. The driving forces behind this process
are embedded in technological advances in communication
and information.

In earlier epochs, the steamship, the railway lines and
aeroplanes, on the one hand, and the printed word, radio
and telephone, on the other, contributed to the creation of
the world market. However, these technological advances
did not succeed in creating a world culture. It was only
after the digital revolution (microelectronic computers and
satellite imagery) managed to conquer time and space that
the concept of a global village in terms of commerce,
information and culture has become a reality.

Thus, the development of technology and its widespread
use are preconditions for successful globalisation. Access
to it is also a necessary precondition for attaining full
membership of the global economy. The problem,
however, is that there is no equal membership in the global
economy and the global village. Some have characterised
the current international system (the end of the bipolar
world), not as a celebration to an end of history, but rather
the beginning of a more cynical world order.

The process of globalisation has seen the emergence of
large and powerful regional trading blocs (North America,
Europe and the Pacific Rim), and the disappearance or
balkanisation of weaker nation states of the South.

Although globalisation has not led to dismemberment of
the country, Zambia’s marginalisation in the global
economy is evident. This is reflected in the fall of
commodity prices, the debt trap and increasing poverty.
One way of mitigating these adverse outcomes has been the
pursuit of regional co-operation and regional economic
integration.



At the political level, Zambia is committed, not only
symbolically, to the United Nations system and is a
member of various UN specialised agencies. In addition,
Zambia is a member of various international organisations
such as the World Bank and the International Monetary
Fund, the Commonwealth and the European Economic
Commission/African  Caribbean Pacific (EEC/ACP)
Convention.

Regional Co-operation and Integration

Zambia is a member of various regional organisations.
These include the African Union (AU), the African
Development Bank (ADB), SADC, the Common Market
for Eastern and Southern Africa (COMESA) and, more
recently, the Great Lakes Region. Zambia’s commitment to
regional co-operation and integration initiatives is largely
due to three factors. These are the country’s political
history, its geographical position and the quest for
economic development.

Zambia’s colonial past and its struggle for independence is
intimately connected to its pan-African  vision.
Consequently, Zambia’s independence was not seen as
complete without the liberation of the rest of the African
countries. Zambia played an important role in supporting
the liberation movements in Africa in general and Southern
Africa in particular. It is this pan-African tradition that
made Zambia a valued member of the Organisation of
African Unity (OAU), the precursor of the AU and its
development agencies such as the African Development
Bank, SADC and COMESA.

Zambia’s geographical position has also contributed to its
active participation in regional co-operation projects. In
Southern Africa, the region where most countries were still
under colonial rule, Zambia became a natural haven for
liberation movements. As Zambia has borders with eight
countries, it is necessary that the country supports regional
co-operation and regional economic integration initiatives.

The quest for economic development has also been a large
part of Zambia’s participation in regional integration
projects, such as membership of the African Development
Bank, COMESA and SADC. As a response to the



marginalisation of African economies in the world market,
African countries have resorted to forming regional
economic institutions. These are building blocks for the
establishment of an African economic market and
developing the small economies of African countries,
thereby gaining leverage in the global economy.

From the above, it can be concluded that the trends in
socio-political development in Zambia and the region pose
both opportunities and challenges. These opportunities
relate to the prospects for peace, democratisation and the
attainment of higher levels of social justice and economic
welfare. Conversely, these windows of opportunity are
challenges. The most recalcitrant challenge to the
developmental prospect of Zambia and the region is to be
found in the manner in which the problems posed by the
current international system will be addressed and solved.

2.2 The Zambian Legal System

2.2.1

2.2.2

Introduction

Theoretically, a legal system may be defined as the set of all laws
enacted directly or indirectly by one sovereign State. Simply
described, it is the totality of laws of a state or community.
However, the phrase assumes a more complex definition when
qualified by an adjective, as presently, i.e. the Zambian legal
system. It refers to a complex combination of:

* bodies of principles and rules such as constitutional law,
statutory law or customary law principles;

* ideas, theories, methods, procedures, techniques, traditions
and practices which collectively make up a distinct system
of application of law in a particular society; and

* institutions which comprise the State regime that makes,
executes and interprets the laws (i.e. the Legislature,
Executive and Judiciary).

Sources of Law
The sources of law in Zambia are the Constitution; Zambian

statutes and delegated legislation; English statutes extended to
Zambia by legislative enactments; English common law and
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doctrines of equity; Zambian customary law; and public
international law that has been integrated into domestic law.

The Constitution is the supreme law of the land to which all the
other sources of the law are subordinate. The Constitution vests
legislative power in Parliament. Zambian statutes are passed by
Parliament and known as Acts of Parliament. Delegated legislation
is made by the Executive or local authorities by virtue of powers
conferred upon them by an enabling statute.

The application of certain British statutes, common law and
doctrines of equity is by virtue of the British Acts Extension Act,
Cap. 10 and the English Law (Extent of Application) Act, Cap. 11,
of the Laws of Zambia.

English common law comprises judicial decisions and principles
that evolve out of proceedings of the courts of law based originally
on the common unwritten customs of that country. Equity is a body
of rules administered by a specialised English Court to supplement
common law. Equity is primarily concerned with fairness and is
founded on principles of natural justice.

Zambian customary law is founded on the widespread use of
customs and practices of a community which, over time, gain
acceptability and the force of law. The customary law of Zambia is
complex and it varies among ethnic groups and tribes.

Public international law applicable to Zambia is the law of the
international community or the body of customary or treaty rules
accepted as legally binding by the country in its relations with
other States. Public international law cannot be enforced in
Zambia unless Parliament enacts relevant enabling legislation.

The Court System

The Judiciary is established by Article 91 of the Constitution. The
court system comprises the Supreme Court, the High Court,
Industrial Relations Court, Subordinate Courts, Local Courts and
such lower courts as may be prescribed by an Act of Parliament.
All courts in Zambia other than the Industrial Relations Court have
(to the extent specified by law) both criminal and civil jurisdiction.
The Industrial Relations Court was established to deal with labour
matters and its jurisdiction is concurrent with that of the High
Court.
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Apart from courts that comprise the Judiciary, there are quasi-
judicial bodies that administer specific laws subject to powers of
review and appellate jurisdiction of specified courts. Examples are
the Court-Martial, which is constituted under the Defence Act,
Cap. 106, and the Lands Tribunal established under the Lands Act,
Cap. 184.

Constitutional Development of Zambia

2.3.1 Introduction

A constitution is a set of rules and precedents governing political
and administrative conduct. It enables society to function
properly, to minimise conflicts among its constitutive components
and to safeguard citizens’ rights. Such a body of rules may be
based on tradition or embodied in a formal, codified document that
assumes a certain idea of organised power, describes the
arrangements of public office and delineates the rights and duties
of the citizenry as well as the prerogatives of the different organs
of Government.

All organs of the State should derive their powers from the
Constitution. Any action by any organ of the State that is not in
conformity with the Constitution is invalid. The Constitution
derives its authority and legitimacy from the people. Thus, the
source of State power is in the people. In this modern organisation,
the people are the masters.

Zambia has experienced at least three major phases in
constitutional development. These were inspired by various
considerations, such as the need to attain independence from
colonial rule and the need to have a constitution that reflected a
changed political environment. Developments within the regional
and global contexts have also played a part in shaping the
Constitution of the country.

This section traces, in brief, the history of constitution-making in
Zambia from the colonial era. It highlights the salient features of
the successive constitutions of the country. In particular, the
section looks at the systems of Government, organs of the State
and their relationships. It also looks at the processes that have
shaped the constitutions.



2.3.2 Pre-independence Constitutional Development

2.3.2.1 BSA Company Administration: 1890 - 1924

2.3.2.2

Before the imposition of colonial rule in the 1890s,
Northern Rhodesia did not exist as a single unified entity.
Various parts of the territory were occupied by seventy-two
ethnic groups, all having separate, independent
administrations of varying strengths. The largest and the
best organised ethnic groups were the Bemba, Lozi, Lunda
and Ngoni.

The single most important individual responsible for the
colonisation of the territory now known as Zambia was
Cecil Rhodes, head of the British South Africa Company, a
company which had interest in mining exploration and also
assumed colonial administration of the territory on behalf
of the British Government. His ambition was to spread
British influence from Cape to Cairo. Through the Lochner
Concession signed on June 27, 1890, the BSA Company
was granted administrative powers in Barotseland and
much of North-Western Rhodesia.

Between 1889 and 1911, a series of treaties were signed
between African Chiefs and Rhodes’ representatives
bringing much of North Eastern Rhodesia under the
administrative control of the BSA Company.

Due to the vastness of the territory, it was difficult to
administer it as one. In 1893, the two territories were
declared British Protectorates and by 1899 were formally
divided into two administrative units called North-Western
Rhodesia and North-Eastern Rhodesia.

In 1911, the two territories were amalgamated under an
Order in Council.

Direct British Crown Rule: 1924 - 1953

The rising cost of administering the territory forced the
BSA Company to cede control of Northern Rhodesia to the
Crown in 1924. This was based on the Devonshire
Agreement. Under this arrangement, the Constitution of the
country consisted of the Northern Rhodesia Order in
Council, 1924, the Northern Rhodesia (Legislative Council)
Order in Council, 1924, and Royal Instructions.



Under the above arrangements, all executive power was
vested in the Governor who was also Commander-in-Chief
of the territorial armed forces. His powers included power
to alienate land; appoint public officers, prescribe their
functions and discipline such officers; assent or veto Bills;
and initiate legislation. In performing these functions, the
Governor was assisted by an Executive Council, whose role
was merely advisory.

Legislative power was vested in the Legislative Council,
which comprised the Governor as President, five ex-officio
members, four nominated official members and five elected
unofficial members.

The High Court, Magistrates Courts and Native
Commissioners’ Courts were created with appeals lying
from Native Commissioners’ Courts to Magistrates’ Courts
and from the latter to the High Court and finally to the
Privy Council.

2.3.2.3 Federation of Rhodesia and Nyasaland (Constitution)
Order in Council: 1953

Europeans in Northern Rhodesia, who completely
dominated the territory’s politics until the post-war period,
believed that, in a few years, Northern Rhodesia would be
granted a constitution similar to the one which had
conferred self-governing status on Southern Rhodesia in
1923. However, the British Government declined the idea
of delegating or sharing its exercise of “trust” over the
affairs of the African population, the object of which Lord
Passfield, the Secretary of State for the Colonies, in his
memorandum in 1930, defined, in somewhat benevolent
terms, as “the protection and advancement of the native
races.”

The idea of a federation was an alternative to amalgamation
with Southern Rhodesia, an option which the settlers had
also advanced. The colonial administration convened a
series of conferences at which the principle of a federation
was discussed and, finally, endorsed. At about the same
time, in 1948, the first African political party, the African
National Congress (ANC) was formed on the Copperbelt.
The party led African resistance to the Federation.



The Federation of Rhodesia and Nyasaland came into
being on 3rd September, 1953, through the Federation of
Rhodesia and Nyasaland (Constitution) Order in Council.
Under this Order in Council, the Federation was headed by
the Governor-General, who was also Commander-in-Chief
of the Federation. The executive powers of the Federation
were vested in Her Majesty, the Queen of England, but
exercised on her behalf by the Governor-General (Art.36).
The Governor-General was assisted by a Prime Minister
and other Ministers, all of whom he appointed. These
constituted the Executive Council which advised the
Governor-General in the governance of the Federation (Art.
37 and 33). The power to appoint, promote, transfer,
dismiss, and exercise disciplinary control over Federal civil
servants was vested in the Governor-General (Art.40).

The executive authority of each of the territories continued
in accordance with their respective constitutions (Art. 42).
Northern Rhodesia and Nyasaland retained their
Protectorate status while Southern Rhodesia remained a
self-governing colony.

Moreover, the territorial Governments remained
responsible for the control of land and native policy while
European matters were handled by the Federal
Government.

The legislative power of the Federation was vested in the
Federal Legislature although Her Majesty reserved the right
to legislate for the Federation (Art. 3 and 29(7)). The
Federal Assembly consisted of the Speaker and 59
members, 44 of whom were elected (Art.9). Out of the 44
elected members, 24 were from Southern Rhodesia, 14
from Northern Rhodesia and 6 from Nyasaland.

Africans were vastly outnumbered in the Federal
Assembly, despite the fact that they constituted the
overwhelming majority of the population. They were
allocated only 12 seats. Three other seats were reserved for
specially elected European members with special
responsibilities for African interests.

As regards the Judiciary, a Federal Supreme Court was
established as the highest court of appeal in the Federation.
It consisted of the Chief Justice as President and Federal
Justices, all of whom were appointed by the Governor-
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General (Arts. 45-47). The courts in the territories
continued exercising their civil and criminal jurisdiction as
before. Appeals lay from the territorial High Courts to the
Federal Supreme Court and from the latter to the Privy

Council, whose Judges were drawn from the House of
Lords (Art.61, 55)

Apart from having appellate jurisdiction, the Federal
Supreme Court had exclusive jurisdiction in certain
matters. These were disputes between the Federal
Government and Territory or between territories. Others
were matters relating to the election of Federal Assembly
members, matters in which a writ or order of mandamus or
an injunction or interdict was sought against an officer or
authority of the Federation and questions relating to the
interpretation of the Federal Constitution referred by a
lower court (Art. 54).

The Federal Constitution attempted to allay fears of
European domination by creating a standing committee of
the Federal Assembly called the African Affairs Board
(Art. 67). The Board consisted of three Europeans and three
Africans and its primary function was to draw attention to
any Bill introduced in the Federal Assembly and any
Statutory Instrument, if that Bill or Statutory Instrument
was, in its opinion, a “differentiating measure” (Art. 71(1)).

The expression “differentiating measures” meant, “[A] Bill
or Instrument by which Africans are subjected or made
liable to any conditions, restriction or disabilities
disadvantageous to them to which Europeans are not also
subjected or made liable, or a Bill or Instrument which will
in its practical application have such an effect” (Art. 71(2)).

From 1954 to 1957 constitutional issues took a back seat,
since it was agreed in 1954 that the franchise would not be
changed during the five-year life of the Legislature, and
that a review of the Federal Constitution, provided for in
Article 99 of the Constitution, could not be convened
before October 23, 1960.

The next round of constitutional activity was initiated by
the Federal Government in 1957. European politicians in
the three territories and at Federal level expressed their
desire to achieve Dominion Status for the Federation. Sir
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Roy Welensky, the Federal Prime Minister, secured
assurances from the British Government that:

(a) the Federal Review would be convened in
1960, the earliest possible time under the
Constitution;

(b) a programme for the Federation's advance

towards independence would be placed on
the Conference's agenda; and

() the British Government, in the interim,
would not exercise its right to legislate for
the Federation, as provided in the
Constitution, except at the request of the
Federal Government.

Armed with these assurances, the Federation Government
introduced two highly controversial Bills:

(a) the Constitution Amendment Bill, 1957,
which provided for the enlargement of the
Federal Assembly from 35 to 59 members;
and

(b) the Federal Franchise Bill, 1957, which
introduced a complicated qualified franchise
system with two separate classes of voters
(Report of the Advisory Commission on the
Review of the Constitution of  Rhodesia

and Nyasaland: Survey of Developments
since 1953 (Appendix VI), October 1960,

p.7).

The African Affairs Board, pursuant to its powers under the
Constitution, reserved both Bills for consideration by the
British Government on the ground that they were
"differentiating measures" which would undermine the
value of African representation in the Federal Assembly.
The British Government, in view of the assurances given to
Welensky, overruled the Board and recommended both
Bills for the Royal Assent.

This decision had an enormous impact on Northern

Rhodesian politics. It destroyed African confidence in the
African Affairs Board and appeared to confirm suspicions
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that in 1960 the British Government would accede to the
Federal Government’s demands for independence.

The decision convinced many African leaders to adopt a
more militant line. They recognised that Africans had to
obtain political power in Northern Rhodesia before 1960 if
they hoped to dismantle the Federation and to prevent their
political subjugation to Central Africa's white minority.

This was followed by a period of political unrest marked by
an increase in violence. Indigenous African political
parties, in particular, Zambia African National Congress
(ZANC), a splinter from the African National Congress
(ANC) led by Kenneth Kaunda, mounted a vigorous
campaign to discourage Africans from registering as voters
and to agitate for independence from colonial rule.

The unrest culminated in the arrest of leaders of ZANC,
including Mr. Kenneth Kaunda. The colonial
administration accused them of conspiring to launch a
violent revolution in Central Africa.

The 1962 Constitution

In July, 1959, the British Government appointed the
Monckton Commission to make certain recommendations
on the review of the Constitution of 1953. The
Commission’s report in October 1960 marked the
beginning of lengthy negotiations which resulted in the
Constitution of 1962.

The 1962 Constitution evolved in three stages. The first
began in December 1960 with the Federal Review and the
London Constitutional conference and ended with the
Colonial Secretary’s proposals of February 1961.

The Colonial Secretary’s February 1961 proposals,
otherwise known as “Macleods Proposals”, called for a
Legislative Council of forty-five elected members, up to six
official members and such nominated members as the
Governor might appoint on instructions from the British
Government. Among the elected members, fifteen would
be returned from single-member constituencies by upper
roll voters, fifteen from single-member constituencies by
lower roll voters and fifteen from constituencies by both
rolls voting together.
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Candidates in National Constituencies would be required to
qualify for election by obtaining the same prescribed
minimum percentages of the votes cast on each roll. Their
overall support would also be expressed as a percentage
figure calculated by averaging together their respective
proportions of votes on the upper and lower rolls. Each of
the three sets of constituencies was to extend over the entire
territory.  Upper roll  constituencies concentrated
predominantly in wurban areas while lower roll
constituencies centered mainly in the rural areas.

The intention of the lower roll franchise was to lower the
general income and educational qualifications and to add
certain categories of voters who held special offices or
special qualifications, but who could not comply with the
normal income or property holding requirements (e.g. ex-
servicemen and members of the Native Authorities).

Under the broad franchise proposals set out in the White
Paper, the upper roll was to consist of approximately
25,000 Europeans, 3,000 Africans and 2,000 Asians, thus
ensuring that the upper roll seats would be mainly
European.

The crux of the proposals lay in Macleod’s idea of
combining the two rolls in order to return national
members. This idea was far from explicit.

African candidates in the national seats would be able to
satisfy the minimum percentage on the upper roll by
obtaining the entire African vote plus only 3% of the
European votes. On the other hand, European candidates in
national seats would need to obtain the whole of the 15%
required on the lower roll from African voters.

Another proposal was that the Northern Rhodesia
Executive Council was to consist of three or four official
members and six unofficial members, including at least two
Africans and two non-Africans. In forming the Council, the
Governor was to pay due regard to the group which
appeared to command the widest support in the Legislative
Council.

Further detailed suggestions were also put forward for the
establishment of an advisory House of Chiefs.
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It was also proposed that consideration should be given to
the inclusion in the Constitution of a Bill of Rights.

Finally, in the case of Barotseland, which retained a special
relationship with the British Government in constitutional
matters, it was submitted that the proposed plan would have
to be discussed separately with the Protectorate’s
Paramount Chief as soon as possible.

The second stage comprised the February-June 1961
proposals following the Governor’s consultations with the
territory’s various political groups in Lusaka. This resulted
in the Colonial Secretary’s presentation of the following
proposals:

* the fifteenth national seat was to be reserved for
Asian and coloured voters who would vote
together in a special national constituency
extending over the whole country;

* the emphasis in the national seats was to be
placed on obtaining support from both races not
necessarily on accumulating a majority of the
votes;

* an additional qualification was introduced
which required national candidates to secure
20% of the votes cast on one or other of the two
rolls. This was to ensure that candidates had
substantial support from at least one section of
the community; and

* the minimum support required by a candidate
was to be expressed as 12% or 400 votes
(whichever was the less) of the votes cast by
each race in the election for the national seats.
This meant that the European candidate would
need to win 3% of the African electorate
whereas the African candidate would require
8% of the European electorate. This is because
there were more African voters than European
voters. Therefore, the June changes worked to
the advantage of the United Federal Party (UFP)
which was predominantly white.
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The third stage was the July 1961 to March 1962 proposals,
which followed serious disturbances in the territory. In
these proposals, the only fundamental change was in the
prescribed minimum percentage arrangements for the
election of national members. The contentious requirement,
which had stipulated that national candidates must secure
12% or 400 votes (whichever was less) of the votes cast by
each race, was adjusted to 10% of the votes cast by each
race.

After constitutional negotiations, general elections were
conducted which resulted in a coalition African
Government consisting of UNIP, which succeeded ZANC
and ANC.

Despite assuming power in 1962, both UNIP and ANC
made it clear that they were not satisfied with the 1962
Constitution. Their goal was to bring about a new
constitution based on universal adult suffrage and the
granting of independence to Northern Rhodesia outside the
Federation. The Federation was dissolved in 1963, after
Nyasaland was allowed to secede.

Meanwhile, Barotseland continued to be administered as a
separate Protectorate from Northern Rhodesia. In
anticipation of and preparation for independence, Kenneth
Kaunda (then Prime Minister of Northern Rhodesia), Sir
Mwanawina Lewanika III, KBE (the Litunga-King of
Barotseland) and the Right Honourable Duncan Sandys
(Her Majesty’s Principal Secretary of State for
Commonwealth relations and for the Colonies) signed the
Barotseland Agreement on 18th May 1964 in London.

The fundamental object of the Agreement was to build a
foundation for an independent unitary and indivisible
sovereign state of the Republic of Zambia out of Northern
Rhodesia, incorporating Barotseland.

An important aspect of the Agreement was that it
recognised the Litunga of Barotseland as the principal local
authority for the Government and administration of
Barotseland, with powers to make laws for Barotseland
with respect to matters of land, natural resources and
taxation.
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The Agreement was equally significant in that it provided
for devolution of power and local government to the extent
that it required the Government of the Republic of Zambia
to give effect to these provisions and ensure that its laws
were not inconsistent with the provisions of the Agreement.

2.3.3 The 1964 Constitution: Independence

The 1964 Independence Constitution was worked out as a result of
negotiations among the major political actors of the day. The
constitutional arrangements were aimed at resolving the conflicting
interests of the indigenous Africans, the settler white community
and the colonial Government. The Constitution came into being
through the Zambia Independence Order, 1964.

In essence, however, the 1964 Constitution was not a creation of
the people of Zambia, as they were not involved in its making.
This Constitution was based on a Westminster model designed for
the emerging nations of former British Colonies and Protectorates.

The President was elected through a system whereby every
parliamentary candidate was required to declare which of the
presidential candidates he/she supported and every valid vote cast
in favour of that parliamentary candidate was also regarded as a
vote in favour of the Presidential candidate of her or his choice.

The functions of the Head of State and Chief Executive were fused
in the Office of the President. Although the Executive President
was expected to act on her/his own judgment, the advisory role of
the Cabinet was given constitutional recognition. The President
was assisted by a Vice-President and Ministers, all of whom he/she
appointed. The Constitution, however, limited the number of
Cabinet Ministers to fourteen.

The Constitution paid special attention to political and civil rights
though each of these was diluted by a number of derogations and
limitations. Special procedures such as referenda were to be
employed in amending the Bill of Rights (part of the Constitution
embodying the guarantee of rights and freedoms of the individual).
Subject to the derogations and limitations, the fundamental rights
were judicially enforceable. Many applications found their way
into courts. Quite clearly, however, the courts trod very carefully
in cases with political overtones. The limitations particularly took a
heavy toll in cases involving detentions without trial on the basis
of an exclusively declared state of emergency. Nevertheless, this
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period did establish the principle of judicial review with potential
for later, more effective protection of fundamental rights.

The Constitution placed legislative power in the President and the
National Assembly, the latter comprising elected and nominated
members. The President had overriding powers of assent to Bills.
When the President withheld assent to a Bill, it could be returned
to the National Assembly and re-enacted, if it had the support of at
least two-thirds of the members. If such a Bill was presented again
to the President, the Constitution required the President to sign it or
dissolve Parliament. Seven or more members could challenge a
Bill on the grounds that it violated provisions of the Constitution
which protected the fundamental rights of the individual, by asking
the Speaker to refer it to a tribunal. Thereupon the Chief Justice
was empowered to appoint a tribunal to report whether in the
opinion of the tribunal any or all provisions of the Bill were
inconsistent with the Constitution.

Members of the Civil Service, Police and Defence Forces were
disqualified from contesting elections to the National Assembly.

The Constitution vested judicial power in the Court of Appeal, the
High Court and lower courts. A declaration by the President was
required to make the Privy Council’s Judicial Committee of the
House of Lords as a final court of appeal. The Chief Justice was
appointed by the President whilst the Judges of the Court of
Appeal and the High Court were appointed by the President on the
advice of the Judicial Service Commission. The Judges had
security of tenure. The Judiciary remained reasonably independent,
though there were some incidents of executive interference. For
instance, in 1969, President Kaunda questioned a decision of the
High Court Judge reducing the sentence of two Portuguese soldiers
who had been convicted by a lower court of illegal entry into
Zambia. This led to the resignation of the Chief Justice.

The Constitution also provided for a House of Chiefs. Mainly a
deliberative body, it could consider, discuss and render advice on
any Bill introduced in the National Assembly or any other matter
referred to the House by the President.

The President had the power to create the Electoral Commission,
but its status and mode of operation were not spelt out in the

Constitution.

Political parties, as necessary instruments for democratic
governance, were not specifically provided for in the Constitution.
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Their existence and role were assumed in the guarantees that
provided for freedoms of association and assembly. There was,
nevertheless, a vibrant opposition present in Parliament.

In terms of the relationship between the Executive and Legislature
and the principle of separation of powers, the following features
are noted:

¢ the Cabinet was drawn from and accountable to the
Legislature;

* the President had power to nominate persons to be
members of the National Assembly;

e the President had overriding power of assent to
Bills; and

* the President had power to dissolve Parliament.

Many of the features of the 1964 Constitution have been preserved
to date.

2.3.4 Amendment of the 1964 Constitution

The 1964 Constitution contained stricter procedures to be followed
for the alteration of the Constitution than for the enactment of
ordinary legislation. A Bill to amend the Constitution required the
votes of not less than two-thirds of all of the members of the
National Assembly. Further, in so far as it altered any part of the
Constitution relating to fundamental rights, such a Bill could not
come into force until submitted to a National Referendum and was
approved thereby. Intended to make it difficult to alter provisions
of the Constitution which protect rights of individuals, this
provision was unfortunately targeted for repeal early in the life of
the Constitution. It was eliminated by a 1969 amendment
following a referendum renowned as the “referendum to end all
referenda.” This repeal was aimed specifically at facilitating
amendments to the right to property, but its implications were far
broader.

In 1968, the Government had embarked on economic reforms
designed to enhance African participation in the economy. The
Government desired to take over substantial sectors of private
business through large-scale nationalisation. The property clause as
it existed in the Constitution was seen as an impediment to these
measures. The removal of the referendum clause was later to
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facilitate the adoption of a One-Party State. It avoided the need for
a referendum and left the entire Constitution subject to amendment
if those in control possessed a majority of two-thirds in Parliament.

2.3.5 The 1973 Constitution: One-Party State

The 1964 Constitution made the executive President a dominant
player on the political scene, exercising considerable influence
over the Legislature.

This factor, coupled with the dominance of one party (the United
National Independence Party) led to systemic constitutional
amendments that resulted in radical reorganisation of the entire
political order and culminated in a one- party State.

Many factors played a role in weakening the idea of liberal
democracy enshrined in the 1964 Constitution. The architects of
one-party rule were inspired by a desire to eliminate political
conflicts and build a united political order. Cases of inter-party
political violence, the hostile regional environment within
Southern Africa occasioned by the Unilateral Declaration of
Independence in Southern Rhodesia (now Zimbabwe) and the need
for political self-preservation all combined to provide a strong
argument for replacing the 1964 constitutional order. An additional
factor was the socialist influence from the Eastern European Bloc.

The Government of Zambia, like those of other countries on the
continent, justified a one-party State as a variant of democracy best
suited to the peculiar African circumstances. It was argued that
elimination of political pluralism would lead to unity and foster
socio-economic development. The idea of democracy was re-
defined so that political pluralism was not considered as a basic
ingredient.

The transition to a one-party State was carried through a
Commission of Inquiry, historically referred to as the Chona
Commission, which was headed by the then Vice-President, Mr.
Mainza Chona. The Commission was appointed to receive
evidence and examine the form of one-party State Zambia would
adopt. In its terms of reference, the Commission had no mandate to
hear evidence on the desirability or otherwise of a one-party State.

The move to constitute a Commission with the aim of establishing
a one-party State was challenged in court by Mr. Harry Mwaanga
Nkumbula, leader of the ANC. He contended that the
Government’s decision to establish a one-party state and to appoint



a Commission to facilitate this was likely to infringe his freedom
of association. Mr. Nkumbula lost the petition both in the High
Court and in the Court of Appeal (HP/cons/REF/1/1972; C.A.
Case No. 6 of 1972).

The Commission made recommendations, notable among which
were that the President’s term should be limited to two terms; that
a standing tribunal should be established to review detentions and
restrictions within three months and that its decisions be binding
on the President; that the Prime Minister should have power to
appoint and dismiss members of the Cabinet and need only consult
the President; that the Supreme Court should have power to give
advisory opinions on the Constitution without the need for
litigation; and that various institutions should be represented in
Parliament through special seats.

Following the submission of the Chona Commission
recommendations, in October 1972, President Kaunda on 13th
December 1972, signed a Bill which ended plural politics in
Zambia, thus ushering in the one-party State.

2.3.2.5.1 One-Party State and Democracy

The 1964 Constitution was replaced with the one-party
Constitution in 1973. Under Article 4 of the new
Constitution, only UNIP was to exist and, accordingly, no
one was to form or attempt to form any other political
party or organisation.

A considerable number of the Chona Commission’s
recommendations were rejected. The President remained
the Head of State and, in effect, the Head of Government.
Executive power was vested in the President. Instead of a
Vice-President, there was a Prime Minister who was the
“Head of Government Administration” and Leader of
Government Business in the National Assembly. His
function was advisory to the President. The Prime
Minister did not appoint Ministers or preside over
Cabinet meetings except in the absence of the President.

The President’s position was also strengthened by the
state of emergency which had been declared by the last
British Governor of Northern Rhodesia, Sir Evelyn Hone,
on 25th July 1964. The President had, among others,
power to detain without trial, declare curfews and control



assemblies. The state of emergency continued for twenty-
seven years after independence.

One significant development resulting from the new
constitutional order was the progressive dominance of the
party, UNIP, which culminated in its assuming
supremacy over all organs of the State, including the
National Assembly; Members of the Central Committee
assumed powers and privileges that were once a preserve
of Ministers; thus, the Central Committee of the Party
took precedence over the Cabinet. The highest organ for
formulation of policies became the Party Congress. By
Article 4 of the Constitution, the Party constitution was
annexed to the Constitution of the country for reference.

The Party’s General Conference was given the important
mandate of providing the sole candidate for presidential
elections.

There were also changes to the Judiciary. The dormant
provision for referring cases to the Judicial Committee of
the Privy Council was removed. The Court of Appeal was
replaced by the Supreme Court, which became the
highest court in the land. Two entirely new instruments of
controlling executive power were introduced - the
Leadership Code and the Ombudsman. The former was
aimed at tackling corruption among politicians. The latter
was intended to supplement the judicial system in dealing
with improper conduct in public office.

2.3.5.2 Decline of One-Party Rule

The legitimacy of the one-party rule came under
sweeping challenge in the late 1980s and early 1990s.
The 1980s saw the demise of communism in the Eastern
European Bloc countries and the re-emergence of new
democracies in its place. These developments culminated
in sweeping ideological realignments across the world,
and the historic shift in the global balance of power
precipitated the crisis that led to the crumble of the one-
party rule.

The shift in the political order in Zambia was also
catalysed by serious economic difficulties which, by
1990, had reached extreme levels. By this time, the
conflicts in Southern Africa had eased with the



attainment of independence of most countries in the sub-
region. There were also signals that the system of
apartheid in South Africa was about to give way.

It soon became clear that the one-party Government
could no longer withstand popularly supported political
and social pressures mounted by a coalition of several
interest groups. It was against this background that early
in July President Kaunda set the date for a referendum to
determine Zambia’s political future. The date was set as
17th October 1990 and at the same time a Special Select
Parliamentary Committee was appointed to study and
recommend on the democratisation of the Party and its
Government. At about the same time, on 21* July 1990,
the National Interim Committee for Multi-Party
Democracy was formed to lobby public support for return
to multi-party politics. There was overwhelming public
support in favour of the move towards multi-party
democracy.

By September 1990, there was overwhelming indication
of public desire to return to multi-party politics. President
Kaunda announced the cancellation of the referendum
and instead appointed a constitution review commission
to recommend a political order for the Third Republic.
The Commission was chaired by Professor Mphanza
Patrick Mvunga, the then Solicitor-General.

2.3.6 The 1991 Constitution

The thrust of the terms of reference of the Mvunga Commission
was to design a constitution that would mark a departure from the
one-party Constitution and usher in a regime suited to plural
politics.

The Mvunga Commission recommended the enlargement of the
Bill of Rights; the establishment of a constitutional court to deal
with violations of Human Rights; the funding of political parties
from Government resources in order to strengthen democracy; the
establishment of review tribunals to consider cases of individuals
detained under the preservation of Public Security Regulations;
and the introduction of the Chamber of Representatives as a second
house of Parliament. The Government rejected these
recommendations.



The Government accepted the inclusion of Directive Principles of
State Policy; the abolition of the Office of Prime Minister; the re-
introduction of the Office of Vice-President; the requirement for a
presidential candidate to obtain 51% or more of the votes in order
to be declared winner; ratification of appointment of constitutional
office holders by Parliament; replacement of Minister of State with
Deputy Minister; repeal of provisions relating to the Leadership
Code and replacing it with a new code to accommodate the new
political order.

The resulting Constitution Bill gave rise to serious differences
between the Government and the emerging opposition alliance
which threatened to boycott elections. Perceiving a political crisis,
the Church brokered talks between the parties. Under the
Chairmanship of the Anglican Church, Bishop Stephen Mumba, an
Inter-Party Group of Experts was formed on 25th July 1991 to look
at the mechanics of the Constitution of the Third Republic.

The inter-party dialogue achieved a compromise which facilitated
the enactment of the Constitution Act that came into force on 30th
August 1991. The new Constitution was seen as a transitional
instrument to answer the immediate pressures of the time, and
there was no time to do a comprehensive review of the
Constitution.

Some of the salient features of the 1991 Constitution were
provisions for:

* removal of Article 4 of the 1973 Constitution, which
restricted formation of parties to one;

* fundamental human rights and freedoms which in
general terms corresponded with those contained in the
1964 and 1973 Constitutions;

* Directive Principles of State Policy and Duties of a
Citizen,;

* an Executive with wide, though greatly reduced and
more circumscribed, powers;

* requiring a presidential candidate to win by more than
50% of the valid votes cast. Failure would require a
fresh election between the top two contenders to be
conducted. If neither candidate emerged winner, then



Parliament would elect a President between the top two
contenders;

* limiting the presidential tenure of office to two (five-
year) terms;

* a unicameral Legislature with an option that the
National Assembly could, by a resolution passed by a
two-thirds majority of its members, establish a House
of Representatives; and

* enactment by Parliament of a Bill to alter the Bill of
Rights and the Article providing for alteration of the
Constitution only if the Bill seeking such alteration had
already been passed in a national referendum and
supported by not less than 50% of persons eligible to
register as voters.

The Movement for Multi-party Democracy (MMD) campaigned in
the 1991 elections on the platform that if elected to power, it would
change the 1991 Constitution and replace it with one that would be
above partisan considerations and would strengthen democracy
and the protection of human rights.

On 31st October 1991, Zambia went to the polls under the multi-
party constitution. The Movement for Multi-party Democracy
emerged winner with a landslide victory. This was followed by
renewed search for a lasting constitution.

2.3.7 The 1996 Amendment to the Constitution

In 1993, the then President, Mr. Frederick J.T. Chiluba, appointed
a constitution review commission, chaired by Mr. John
Mwanakatwe, SC, a former Minister in the First and Second
Republics. The terms of reference of the Commission were wide.
At the completion of its work, the Commission made far-reaching
recommendations. A number of these recommendations are note-
worthy.

The Commission’s rejection of submissions that the preamble
recite that Zambia is a Christian Nation was significant. Following
the preamble, the Commission’s draft Constitution included a
chapter on “Directive Principles of State Policy”, an aspirational
list of principles for the guidance of all branches of Government in
law making, administration and adjudication. The principles



covered a wide range of policy areas and were to be non-
enforceable in court.

In the field of fundamental rights, the Commission recommended
strengthening some rights whilst adding others. Those proposed for
addition referred to residence, human dignity and reputation,
culture, marriage, a clean environment and equal pay for equal
work. Freedom of the Press and related rights of journalists were to
be strengthened. Academic and intellectual freedom and the right
to strike and lock out were scheduled for protection. Most notable
was a proposed drastic increase in the protection of rights of
women and prohibition of laws, customary practices and
stereotypes which worked against the dignity of women. Economic
protection of women, including maternity leave, were to be
included, as was a comprehensive provision on children’s rights.

The Mwanakatwe Commission recommendations further sought to
restrict declarations of emergencies to situations involving the
security of the country by invasion, general insurrection or at a
time of national disaster. It also provided a check that the
declaration of an emergency was to be made subject to judicial
review by the Constitutional Court.

In terms of enforcement of fundamental rights, the Commission
proposed an extension of the range of entities that could bring
actions to enforce in a court of law any of the enumerated rights.
The Commission further recommended the creation of a HRC to
investigate, on its own initiative or on a complaint made by any
one or more persons, human rights violations and to promote
programmes aimed at enhancing respect for human rights.

The Commission recommended that the provision relating to
election of the President should be clarified in the event of none of
the candidates receiving 50% or more valid votes. However, it did
not seek a substantive change to the provision. The Commission
recommended the appointment of Cabinet Ministers from outside
Parliament and that where such an appointment involved a
Member of Parliament, the affected MP would be required to
vacate the seat in Parliament.

The only significant change recommended with respect to the
National Assembly was the right of a constituency to recall an MP
on the petition of a prescribed number of registered voters.



With respect to the Judiciary, the Commission recommended the
creation of a constitutional court to exercise jurisdiction over any
alleged violation of any right guaranteed by the Constitution.

For the first time, provisions on local government, the armed
forces and Police, the Bank of Zambia and a specific date of
elections were recommended, thus seeking to involve the
Constitution in the details of governance of the State.

With regard to qualifications to contest presidential elections,
related to citizenship, the Mwanakatwe Commission recommended
that a presidential candidate had to be a citizen of Zambia, born in
Zambia. Her/his parents were also required to be Zambian citizens
born in Zambia of Zambian citizens. The resulting constitutional
provision became contentious as some people viewed it as
discriminatory. There was a perception that it was targeted at
preventing the first President, Dr. Kenneth Kaunda, from
contesting presidential elections.

The Mwanakatwe Commission further recommended that, to
achieve maximum consensus, the Constitution should be adopted
through a Constituent Assembly, composed of one representative
elected from each district, representatives of all political parties
and those drawn from many segments of society - the professions,
the labour movement, employers, Churches, women’s groups, the
universities, including students and others on a detailed list.

However, most of the Commission’s recommendations were
rejected by the Government, except the parentage clause which
was accepted and implemented. Specifically, the Government
rejected the introduction of several new personal rights, the
introduction of a constitutional court, the recommendations on
rights of women and a recommendation for the establishment of an
independent Electoral Commission.

One of the contentious issues was the mode of adopting the
Constitution. Civil society groups insisted that it should be done
through a Constituent Assembly while the Government maintained
that it would be done by Parliament.

Another issue was the requirement for a simple majority for the
election of a President. This was widely opposed by the civil
society. The Government maintained that a simple majority vote
was necessary in the event of many presidential candidates, as a re-
run might pose financial and logistical problems.



2.3.8

By and large, the 1996 amendment to the Constitution was
considered to lack popular legitimacy as it did not take into
account most of the submissions made by the people.
Furthermore, it introduced contentious clauses and the
phenomenon of a minority president. Contending political parties
in the 2001 elections pledged an immediate review of the
Constitution after the elections.

It was against this background that the Constitution Review
Commission, chaired by Mr. Wila Mung’omba, a lawyer and
banker, was appointed.

Method of Constitution Review

Article 79 of the Constitution vests power to alter the Constitution
in Parliament. However, the same Article provides that any
amendment bill seeking changes to that particular Article or the
Bill of Rights requires to be passed by a national referendum
before the bill may be tabled in the National Assembly.

Historically, constitution-making in Zambia has been initiated by
successive Governments under the Inquiries Act. Under the
provisions of the Act, the President determines the terms of
reference, appoints the Commission and the report of the
Commission is made to the President. Consequently, it has been
the prerogative of the President and his Cabinet to accept or reject
recommendations of the Commission and to initiate the
Constitution Bill. All the three processes so far undertaken have
seen the rejection of a considerable number of recommendations
and substitution of the Government’s own views.

The Mwanakatwe Commission was invited to examine the issue of
mode of adoption of the Constitution. Following overwhelming
demand by the people, the Mwanakatwe Commission
recommended adoption of the Constitution through a Constituent
Assembly whose composition would comprise various interest
groups. This was rejected by the Government.

The practice of undertaking constitution review under the Inquiries
Act has come under heavy challenge from the people and civil
society groups. The argument is that the method of review and
adoption of the Constitution under this Act allows the Government
to override the wishes of the people. Controversy on this issue
surrounded the appointment of the Mung’omba Commission. This
resulted in some civil society organisations and some individuals



declining to sit on the Commission, though later some of them
made submissions to the Commission.

The Government, on the other hand, argued that the mode of
adoption of the Constitution is one of the terms of reference that
the Commission should make recommendations on. It further
argued that should the people of Zambia demand another mode of
adoption of the Constitution and the Commission so recommend, it
would treat the recommendation as representing the will of the
people and would endeavour to implement that will.



PART II: SUBMISSIONS, OBSERVATIONS AND RECOMMENDATIONS

This part of the Report contains a summary of submissions made to the Commission by
petitioners as well as the observations and recommendations of the Commission. The
observations and recommendations are primarily based on the submissions. However, in
making its observations and recommendations, the Commission has also taken into
account comments received from the public on its Interim Report and draft Constitution
which were published on 29" June, 2005. A revised draft Constitution has been prepared
separately on the basis of these recommendations.
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1.1

CHAPTER 1

NATIONAL SOVEREIGNTY AND THE STATE — GENERAL
PRINCIPLES

Terms of Reference:

No. 2 Recommend a system of government that will ensure that Zambia
is governed in a manner that will promote the democratic
principles of regular and fair elections, transparency and
accountability, and that will guard against the emergence of a
dictatorial from of government;

No. 29 Examine and recommend on any subject-matter of a constitutional,
political or economic nature which, in the Commission’s view has
relevance in the strengthening of parliamentary and multi-party
democracy, and

No. 30 Examine and recommend on any matter that is connected with or
incidental to the foregoing Terms of Reference.

Introduction

Sovereignty may be defined as the power wielded by an overseer or superior
authority in the decision-making process of the State. The body that holds this
power could be described as the source of all political power from which all
authority to govern, including the power to make or change the law, is derived. In
a real sense, therefore, sovereignty can be said to be the “will” of any particular
State.

The question of where this “will” or sovereignty resides is crucial in
understanding the functioning of any democratic State. In the history of nation
States, sovereignty has been shown to lie in the people, Parliament or, indeed, in a
monarch. However, it is a commonly held view that locating sovereignty in the
people makes it possible to prevent the rise of tyranny and makes the governed
accept easily those who govern them. This is because the governed will consider
the governors as their agents with the mandate of implementing the “will” of the
people and being accountable to them.
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In relation to sovereignty, until the 1996 amendment the Constitution simply
stated that Zambia is a sovereign State. The Mwanakatwe Commission addressed
the issues of sovereignty and the State system and recommended that Zambia
should continue to be a unitary sovereign State comprising the present borders
and that the Constitution explicitly reaffirm the notion that, in Zambia, power
belongs to the people who should exercise it through appropriate democratic
institutions. This recommendation was effected by the 1996 amendment to the
Constitution.

Current Constitutional Provisions
The Constitution of Zambia provides, in Article 1, that:

“(1) Zambia is a wunitary, indivisible, multi-party and democratic
sovereign state.

(2) All power resides in the people who shall exercise their sovereignty
through the democratic institutions of the State in accordance with this
Constitution.”

A number of other modern constitutions recognise that sovereignty lies with the
people and that the Government is merely the agent of the people. For example,
the Constitution of Uganda states, clearly, in Article 1, that:

“ (1) All power belongs to the people who shall exercise their sovereignty
in accordance with this Constitution”

(2) ...all authority in the State emanates from the people of Uganda; and
the people shall be governed through their will and consent.”

Another example is the 1992 Constitution of Ghana which provides, in Article 35,
(1), that:

“Ghana shall be a democratic state dedicated to the realisation of
freedom, justice, and, accordingly, sovereignty resides in the people of
Ghana, from whom Government derives all its powers and authority
through this Constitution.”

As regards the United States of America (USA), the Constitution, by virtue of its
preambular declaration, derives its supreme authority from the people. The
preamble states:

“We, the people of the United States, in order to form a more perfect

union, establish justice, insure domestic Tranquility, provide for the
common defence, promote the general welfare, and secure the Blessings of
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1.2

Liberty to ourselves and our Posterity, do ordain and establish this
Constitution for the United States of America.”

Submissions, Observations and Recommendations

There were one thousand six hundred and sixty-three (1,663) submissions
on this subject.

1.2.1 The State System
Submissions

The majority of petitioners who addressed this subject made
submissions to the effect that Zambia should be a federal State
(187). Reasons advanced by the petitioners included the need to:

* foster self-determination;
* ensure equitable participation and distribution of resources;

* ensure effective control of socio-economic development by
the people at grassroots levels; and

* redress weaknesses in the current local government system.

Some petitioners specifically proposed that the federal system of
government should be based on a system of States, to be defined
by the current provincial boundaries. Further, that each State
should have its own legislature.

Others called for the retention of a unitary system of government
(10).

Some petitioners were of the view that Zambia should remain a
multi-party State (6) while one felt that the country should revert to
a one-party State (1).

Observations

The Commission notes that most petitioners who addressed this
subject called for Zambia to be a federal state. The Commission
also notes that the reasons people advanced in favour of a federal
system were perceived alienation from the Central Government;
concentration of power and resources at Central Government level;
marginalisation and neglect of provinces and districts; widespread
absolute poverty; tribal imbalances in appointments; exclusion of
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communities and ordinary people at grassroots level from
meaningful participation in planning and management of
development activities; lopsided development; inadequate control
over local resources; unfair distribution of resources between
provinces and severe deprivation in rural areas. They also
reasoned that a federal system was better placed to foster self-
determination, ensure effective control of socio-economic
development by the people and redress weaknesses in the current
local government system.

In articulating their call for a federal system of government, some
petitioners proposed that the system should comprise States to be
defined according to the existing provinces. These should have
their own Legislatures. Petitioners further envisaged States that
would have the power to determine their own socio-economic
development plans and budgets, with a Federal Government
reserving an exclusive mandate in key areas of national interest
such as defence and security, foreign relations, immigration and
citizenship.

The Commission acknowledges the concerns of the people and
agrees that there is need for substantial transfer of Government
powers and functions to local levels in order for people to
participate meaningfully in matters of governance and
development. However, the Commission is of the view that these
concerns should be addressed through decentralisation of power to
lower levels of Government and not through a federal system of
government. The Commission feels that a federal system such as
exists in the United States of America, India and Nigeria is not
feasible for Zambia, as it may alienate the people and breed
disunity and division.  Furthermore, a federation would be
demographically untenable given the geographical and population
size of the country. Besides, a federal system would be
economically and politically costly for a fledgling democracy such
as Zambia.

In this regard, the Commission observes that in the past, there have
been unsuccessful attempts to decentralise power to the people,
mainly through policy pronouncements and extension of the
Central Government structures to provincial and district levels.
This has not been accompanied by a shift of powers, functions and
resources to democratically established institutions of governance
at the lower levels.

On the issue of political party system, the Commission
acknowledges that some petitioners preferred that Zambia remains

Norpnihor 20N8 1A



1.2.2

a multi-party State. The Commission agrees with these petitioners
and believes that principles on which multipartyism stands,
including freedom of choice, diversity of political opinion and
democratic participation in governance, are good grounds for
retention of multipartyism.

Recommendations

The Commission recommends that the Constitution should state
that Zambia is a unitary multiparty State in which State power and
authority shall be constitutionally devolved.

The Commission further recommends that in line with
recommendations made in this Report under the Chapter dealing
with local government, the Constitution should:

* state that decentralisation of power shall involve the
transfer of power, functions and resources from Central
Government to democratically established institutions at
local government level; and

* define decentralisation of power in terms of structures,
functions and powers from national level through
provincial level to districts and other institutions and
structures at lower levels.

Sovereignty
Submissions

One organisation made a submission that constitutional provisions
relating to sovereignty should be strengthened in order to curtail
foreign influence (1). Another petitioner called for the
Constitution to treat sovereignty as a matter of vital national
interest.

Observations

The Commission notes that the petitioners’ desire was for the
Constitution protect the people’s sovereign authority from undue
foreign influence and that this should be treated as a matter of vital
national interest. The Commission acknowledges that Zambia is
an independent sovereign State in which all power resides in the
people who should exercise their sovereign will in accordance with
the Constitution. In this regard, the Commission observes that
Article 1 (2) of the Constitution states that all power resides in the
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people who shall exercise their sovereignty through the democratic
institutions of the State in accordance with this Constitution.

Whilst the petitioners’ concern is addressed by Article 1 (2) of the
Constitution, the Commission wishes to add that the sovereign will
of the people in relation to State power or authority is so
fundamental that the Constitution ought to reflect it in more
profound terms than is currently the case. For example, the
exercise of this will is above the institution of the State and should,
therefore, not be subject to democratic institutions, but the
Constitution itself. The constitutional provisions should go further
and state that the people shall be governed through their will and
consent which shall be expressed in regular free and fair elections
or through referenda; and that all power and authority in the State
and its organs shall derive from the people who consent to be
governed in accordance with the Constitution. Such enhanced
provisions would strengthen sovereignty and statehood.

Recommendations
The Commission recommends that the Constitution should:

* have enhanced provisions relating to the sovereign will of
the people and state that the people shall be governed
through their will and consent which shall be expressed in
regular free and fair elections or through national referenda;

* provide that all power and authority of the State and its
organs resides and derives from the people who consent to
be governed in accordance with the Constitution;

* state that provisions on the sovereignty of the people and
statehood shall not be amended without the consent of the
people through a national referendum; and

* provide that the people shall have the right to reserve to
themselves all the power and authority that they do not
expressly delegate to the State, its organs and institutions.

1.2.3 Territorial Integrity
Submissions
Three submissions were received on the issue of territorial

integrity. One petitioner made a submission that no part of
Zambian land should be ceded to another country in any

Norpnihor 20N8 ~c



instrument without the authority of Parliament whilst another
called for the Constitution to reflect territorial integrity as a matter
of vital interest (2).

Another petitioner was of the view that the boundary and surface
area of Zambia should be clearly defined in the Constitution (1).

Observations

The Commission observes that the three petitioners who spoke on
this subject were concerned about the need to safeguard the
territorial integrity of the country by ensuring that its boundary is
defined and protected from violation by the Constitution. It is clear
from the submissions that the petitioners were concerned about the
possibility of parts of Zambia being ceded to other States or its
boundary being violated by other States.

The Commission concurs with the views of the petitioners and
observes that the Constitution does not have any direct provisions
on the country’s boundary and territorial integrity.  The
Commission notes the importance of defining the boundary and
surface area of Zambia in the Constitution. This is essential for
ascertaining the extent of the country’s territory and resolution of
any territorial disputes that may arise with neighbouring countries.
Further, the Commission wishes to state that it is necessary to
ensure that organs of the State do not have authority to cede any
part of Zambia to another country.

Although previous Commissions did not address this subject, the
Commission observes that the idea of the Constitution making
provision for the territorial boundary of the country is not novel.
The Constitutions of Ethiopia, Ghana and Uganda, for example,
define or make provision for defining their territorial boundaries.

Recommendations
The Commission recommends that:

* Zambia’s international boundary should be defined and
described in the Constitution;

* an official map should be provided in the Constitution
clearly outlining and showing the territorial surface area
and parts of the country upon which the State is sovereign;
and
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* the Constitution should provide that no part of Zambia shall
be ceded to another country.

1.2.4 The Constitution - Ownership
Submissions

There were three submissions to the effect that the preamble to the
Constitution should reflect that the Constitution and the
constitution- making process are a direct product of the people (3).

Some petitioners argued that the constitution review process
should not be conducted under the Inquiries Act (13). Three
petitioners made a submission that the Act should be amended to
remove the powers of the President to receive the
recommendations (3). They reasoned that under the Inquiries Act,
the process is driven by the President and the Executive instead of
the people.

Observations

The Commission notes that it was the desire of petitioners that the
people should define the constitution-making process and that the
Constitution should be a product of the will of the people. Arising
from this, the Constitution is supreme, final and binding on all
authorities and peoples within Zambia.

In this regard, petitioners wanted the Constitution to be made or
amended through a popular mode and not through the Inquiries
Act. They argued that under the Inquiries Act, the Executive
determines the process of making or amending the Constitution.

The Commission, in concurring with the petitioners, observes that
the process of making the 1964 Constitution did not acknowledge
the people’s sovereignty in that the people did not participate. The
Constitution was essentially designed by the British Government.
All subsequent Constitutions and amendments have been made
under the Inquiries Act. The current Constitution Review
Commission (CRC) was also constituted under the same Act.

In their submissions to the various Commissions, the people said
that they wanted to participate in the process of making their own
Constitution. They did not want either the Government or any
group of technocrats to draft a constitution for them. The visit to
all the 150 parliamentary constituencies by this Commission was
applauded by many people who made submissions because they
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saw in this exercise an opportunity to express their views on the
subject. They stated that they did not want any Government
“White Paper” to determine their future. They preferred that a
popularly representative body should discuss the findings of the
Commission and that any Constitution ensuing from such findings
and discussions must be referred to them by way of Referendum
for approval.

The Commission further observes that in order for the Constitution
to stand the test of time, it ought to be a product of the will of the
people expressed directly by them. In this regard, the Commission
notes that the Constitution addresses the subject only in the
preamble and in the following terms:

“WE, THE PEOPLE OF ZAMBIA by our representatives,
assembled in our Parliament, having solemnly resolved to
maintain Zambia as a sovereign Democratic Republic,

DETERMINED to uphold and exercise our inherent and
inviolable right as a people to decide, appoint and
proclaim the means and style to govern ourselves;

DO HEREBY ENACT AND GIVE TO OURSELVES THIS
CONSTITUTION.

The Constitution relegates the enactment process to Parliament and
does not address the subject of constitution-making by the people
prior to enactment. The Commission’s view is that this
undermines the sovereign will of the people in constitution-
making. Some Constitutions explicitly specify that the people
adopt the Constitution. Examples are Ghana and Uganda. In the
case of Uganda, the Constitution explicitly states in the preamble
that this shall be done by a Constituent Assembly, specifically,
created for the purpose of adopting and enacting the Constitution.
Further, the Constitution of Uganda extends the principle of
constitution-making by the people to the operative part of the
Constitution. Article 1 (3) states, in part, that all power and
authority of the Government and its organs derives from this
Constitution which, in turn, derives its authority from the people.
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Recommendations
The Commission recommends that:

* the Constitution should explicitly reflect in the preamble as
well as the operative part that the people shall adopt and
give to themselves the Constitution;

* the Constitution should recognise that Government derives
all power from the people who shall exercise it in
accordance with the Constitution; and

* the Constitution review process should not be conducted
under the Inquiries Act. The Constitution should stipulate
that the review process should involve participation by the
people and, in this regard, Parliament should enact specific
legislation for the entire constitution-making process.

1.2.5 Defence of the Constitution
Submissions

There was a submission that there should be provisions to protect
the Constitution from being suspended or overthrown by force or
other unconstitutional means (1). The petitioner argued that the
Constitution should retain its validity even where its observance is
interrupted by a government established by force and
unconstitutional means. Another petitioner felt that defence of the
Constitution should be of vital national interest requiring
constitutional protection (1).

Observations

The Commission notes that although only two petitioners
addressed the subject of defence of the Constitution, the matter is
nonetheless important, particularily in view of the historical
experiences in Africa where legitimate governments have been
overthrown and constitutions suspended with impunity. In this
regard, the Commission recalls that Zambia has experienced
attempted coups which would have upset the constitutional order if
they had succeeded.

The Commission wishes to state that constitutionalism entails that
the Constitution is not forcefully or unlawfully overthrown. Such
an act would constitute an attack on the sovereign will of the



people from whom the Constitution derives its authority.
Therefore, in the first instance, the Constitution should prohibit the
overthrow or abrogation of the Constitution by unlawful means.
Further, since the constitution-making power shall reside in the
people, it follows logically that they should have a corresponding
duty to defend it. So far, none of Zambia’s Constitutions have
made provision for the defence of the Constitution. Similarly,
previous Constitution Review Commissions have not addressed
this issue.

In its consideration of this subject, the Commission examined
constitutions of other countries. The Constitution of Uganda
makes the unlawful suspension, overthrow, abrogation or
amendment of the Constitution a treasonable offence and states
that the Constitution shall not lose its force and effect. The
Constitution of Ghana confers on the citizens the right and duty to
defend the Constitution and, in particular, to resist any person or
group of persons who, by unlawful means, suspends, overthrows or
abrogates the Constitution. Both Constitutions provide that any
punishment imposed on a citizen for any act in defence of the
Constitution shall be void and, in addition, make provision for
compensation.

Recommendations

The Commission recommends that the Constitution should have
entrenched provisions that:

¢ the Constitution shall not be suspended or overthrown or
amended by force or other unlawful means and that any
attempts or acts to unlawfully suspend, overthrow or amend
the Constitution shall be a treasonable offence;

* the Constitution shall not lose its force and effect even
where its observance is interrupted by force or other
unlawful means;

* all citizens shall have the right and duty, at all times, to
defend the Constitution and, in particular, to resist any
attempts or acts to unlawfully suspend or overthrow or
amend the Constitution;

* any punishment imposed on a citizen for any act in defence
of the Constitution shall be void from the time of its
imposition; and



* any person who suffers punishment or loss arising from
defence of the Constitution shall be entitled to
compensation from the State.

1.2.6 Simplification, Translation and Dissemination of the

Constitution
Submissions

A large number of petitioners made submissions to the effect that
the language of the Constitution should be clear and in plain
English (375). They also called for translation of the Constitution
into local languages. Most of these petitioners further called for
wide dissemination of the Constitution to the people of Zambia,
including through public awareness programmes and school
syllabi. They complained that they were inadequately prepared to
contribute to the Constitution review, as it was not preceded by a
public awareness programme.

Observations

The Commission notes that petitioners who addressed this subject
wish the language of the Constitution to be plain and clear so that
the people easily understand it. Petitioners also called for the
Constitution to be translated into local languages and to be widely
publicised. In this regard, the Commission observes that despite
people’s desire for a popular Constitution, many of the petitioners
complained that they had neither seen nor read the current
Constitution.

The Commission agrees with the views of the petitioners and
further wishes to observe that since the Constitution derives its
authority from the people and defines how they are to be governed,
it is necessary that they are conversant with its contents. In this
regard, the Commission notes that the Constitution of Uganda
provides for the promotion of public awareness of the Constitution
by the State, including through translation into local languages,
dissemination through the media and teaching in education and
training institutions.

The Commission is persuaded by the principle that the
Constitution derives its authority from the people, who, in turn, are
governed in accordance with its provisions. This principle is so
fundamental that it is necessary for the Constitution to make
provision for public awareness of its contents.



1.2.7

Recommendations

The Commission recommends that the Constitution should make
provision that the language of the Constitution shall be plain so
that it is easily understood.

The Commission further recommends that the Constitution should
provide that the State shall promote public awareness of the
Constitution by:

* translating it into local languages and disseminating it as
widely as possible;

e providing for the teaching of the Constitution in
educational and training institutions; and

* publicising it through the media and making it widely
accessible to the people.

The State and Religion
Submissions

An overwhelming number of those who made submissions on the
subject called for the retention in the Constitution of the
declaration of Zambia as a Christian nation (736). A majority of
these said that the declaration should be reflected in the preamble
whilst a minority said that it should be in the main body. The
major reason cited for the retention of the declaration was that the
majority of Zambians are Christians.

On the other hand, a number of petitioners called for the repeal of
this provision from the Constitution (142). They found the
declaration discriminatory and a violation of the freedom of
worship and conscience.

Both those in support of and against the declaration shared a
common concern that there was need to safeguard the Zambian
society against religious fanaticism. Petitioners on both sides
acknowledged that God presides over the affairs of the nation.

Observations

The Commission observes that a relatively large number of
petitioners called for the retention of the declaration of Zambia as a



Christian nation, stating that the majority of Zambians are
Christians and that the declaration merely acknowledged this fact.

They further argued that the declaration does not impose
Christianity as a state religion but, to the contrary, allows other
religions to freely exist and that it upholds every person’s freedom
of conscience or worship. They further argued that the moral
values of the nation and its laws are based on Christian principle.

In this regard, the Commission wishes to acknowledge that
Christian values have contributed to the moral fabric of the nation
and that this has, in turn, had a positive effect on the socio-
economic and cultural economic of the country.

The Commission, however, agrees with the minority of petitioners
who called for the declaration to be repealed, arguing that it is
discriminatory and violates the provisions of the Constitution
relating to freedom of worship and conscience. Religion is a
matter of personal belief and faith based on freedom of choice
which should be guaranteed by the Constitution. Consequently, the
State should be separated from religion and should not be aligned
to any particular religion.

In its evaluation of the subject, the Commission also considered
the observations and recommendations of the Mwanakatwe
Commission. The Mwanakatwe Commission observed that the
pronouncement by the President in December 1991 declaring
Zambia a Christian nation attracted the attention of many
petitioners who made submissions to the Commission calling for
the declaration to be enshrined in the Constitution whilst others
called for the separation of the State from religion. The
Mwanakatwe Commission, in responding to these petitions,
observed that Christianity or any other religion could be safely
secured without any form of declaration and therefore
recommended that the Constitution should make it clear that
Zambia should remain a secular State.

The Commission, however, observes that in spite of the strong and
persuasive reasons advanced in support of the argument that the
declaration should be repealed, it is clear that people want the
declaration of Zambia as a Christian nation to be retained.
Considering that the subject is emotive and contentious, the
Commission is of the view that the matter should be subjected to
further debate and a decision by the people through the institutions
and processes recommended by the Commission, that is, the
Constituent Assembly and national Referendum. In the meantime,
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the declaration of Zambia as a Christian nation as contained in the
current Constitution should be retained.

Recommendations

In light of the above considerations, the Commission recommends
that the declaration of Zambia as a Christian nation as contained in
the current Constitution should be retained, subject to further
debate and a decision by the people of Zambia through the
Constituent Assembly and national referendum.

National Anthem
Submissions

Four petitioners, including a civil society organisation representing
the women’s movement, said that the language of the National
Anthem should be gender neutral and that the phrase “free men”
should be changed to “freely” and “brothers” to “all one”(4).

Observations

The Commission notes that the call by petitioners to subject the
language of the National Anthem, particularly the phrases reading
“free men” and “brothers”, to gender-neutrality was made by
petitioners who included the Women’s Movement. These
petitioners were concerned that the language used in the National
Anthem is biased in favour of the masculine gender. Whilst
acknowledging the concern of the petitioners, the Commission
observes that at the time of Independence in 1964 when the
National Anthem was written and the National Anthem Act, Cap.
7, was enacted, laws and other official documents defined the
masculine gender to include females where the context permitted.
The Commission is satisfied that steps are being taken, both locally
and internationally, to give importance to gender equality and
reflect it wherever necessary. Therefore, the Commission notes
that appropriate measures are being taken by the relevant
authorities.

The Commission further observes that similar submissions were
made to the Mwanakatwe Commission which in response observed
that since the National Anthem was provided for in an Act of
Parliament, any proposed changes to the content of the National
Anthem could best be dealt with by appropriate legislation. This
Commission, however, feels that the National Anthem is composed
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of historical lyrics that reflect the country’s heritage. Therefore, it
would be inappropriate to subject these to change.

Recommendations

The Commission accordingly recommends that there should be no
changes to the text and content of the National Anthem.

National Flag and Emblem
Submissions

Three petitioners were of the view that the eagle on the National
Flag and Emblem should be replaced by a dove to symbolise peace

(3).
Observations

The Commission wishes to observe that the designs of the National
Flag and Emblem are prescribed by an Act of Parliament, the
National Flag and Armorial Ensigns Act, Cap. 6. This is in
accordance with Article 3 of the Constitution.

In its consideration of the subject, the Commission also noted that
one petitioner to the Mwanakatwe Commission made a similar
submission. The Mwanakatwe Commission observed and
recommended that the call to substitute the eagle with a dove was
isolated and therefore did not justify change. This observation is
equally valid in the present case. However, this notwithstanding,
the Commission considered the call by the petitioners on its merits.
The Commission is of the view that the eagle is historically
significant in that it symbolises the country’s quest for freedom
and reflects our country’s struggle for independence.

Recommendations

The Commission recommends that the image of an eagle on the
National Flag and the National Emblem should be maintained.



1.2.10 National Motto “One Zambia, One Nation”
Submissions

A number of petitioners wanted the national Motto “One Zambia,
One Nation” to be enshrined in the Constitution (88). The reason
advanced by petitioners was that the motto would help promote
national unity.

Observations

The Commission notes that a number of petitioners called for the
Motto of “One Zambia, One Nation” to be enshrined in the
Constitution. They argued that the Motto is important in the
promotion of national unity.

The Commission notes that the Motto “One Zambia, One Nation”
was declared the national Motto in the preamble to the 1973 one-
party Constitution. The Commission observes that petitioners to
the Mwanakatwe Commission made a similar call and the
Commission, in recommending that the Motto of “One Zambia,
One Nation” be enshrined in the Constitution, observed that
petitioners argued very strongly that the Motto was a unifying
factor which stood above party considerations.

The Commission notes further that as a response to the
recommendation of the Mwanakatwe Commission, Article 3 of the
Constitution provides that the National Motto should be such as
may be prescribed by an Act of Parliament.

This Commission agrees with the petitioners and the
recommendation of the Mwanakatwe Commission that the Motto
“One Zambia, One Nation” should be enshrined in the Constitution
as the National Motto.

Recommendations
The Commission recommends that the Motto “One Zambia, One

Nation” should be enshrined in the Constitution as the National
Motto.
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National Prayer
Submissions

One petitioner expressed the view that Article 3 of the Constitution
should be amended to include a National Prayer (1). This petitioner
wanted to see the text of the National Prayer prescribed by
Parliament.

Observations

The Commission considered this submission. However, the
Commission notes that it has already recommended that Zambia
should be a secular State and that the declaration of Zambia as a
Christian Nation should be repealed. Any particular form of prayer
would be contrary to the freedom of worship and conscience and
the spirit of secularism.

Recommendations

The Commission recommends that Zambia should not have a
National Prayer provided for in the Constitution.

Official Languages
Submissions

Two petitioners expressed the view that Zambia should adopt
another official language in addition to English (2). The petitioners
proposed French, which is used in many other countries in the
world. Other submissions called for Zambia to adopt one of the
local languages as the country’s official language (9).

There were some submissions to the effect that sign language and
braille should be used for the deaf and blind in all official
communication (8). This included submissions from organisations
representing persons with disabilities.

Observations
The Commission observes that the use of English as the official
language dates back to the pre-independence era and that it has

been a neutral and unifying factor in the development of the nation.

The English language has facilitated interaction internally,
regionally and internationally. It is widely spoken and has many



advantages as a medium of communication, particularly in the
fields of science, education and research. The Commission further
notes that there have been no petitioners to any of the Constitution
Review Commissions opposed to the use of English as the official
language of the country. In this regard, the Commission observes
that the Mwanakatwe Commission made similar observations and
recommended the continued use of English as the official
language. This Commission agrees with this position.

Regarding the suggestion that French should be a second official
language, the Commission recognises that although French is
widely used at international level, in Zambia the language has not
adequately evolved to merit its consideration as an official
language, although it is taught in schools. In addition, resource
constraints would not permit the use of French as an official
language. However, the continued use of French, particularly its
inclusion in school curricula, should be encouraged.

In relation to the submission that one local language should be
adopted as an official language, the Commission acknowledges the
equal importance of all local languages and therefore wishes to
state that it would not be appropriate to prefer one local language
for official use.

The Commission considered calls by some petitioners for sign
language and braille to be used in all official communication. The
Commission observes that such a measure would entail that all
official documents, including laws be transcribed into braille and
that all oral official communication be translated into sign
language. This would not be feasible. In any case, whilst
acknowledging that some people who are deaf or blind would
benefit from such a measure, the majority are not able to use
braille and do not have access to official media of communication.
However, the provision of these facilities should be enhanced.

Recommendations
The Commission recommends that:
* English should remain the official language;

* the continued use of French, particularly its inclusion in
school curricula, should be encouraged; and

* use of sign language and braille should be enhanced.



1.2.13 Equality of Zambian Languages
Submissions

Some petitioners made submissions to the effect that the
Constitution should provide for equal status (treatment) of all
Zambian languages (36). Some petitioners argued passionately
that no particular language should enjoy a superior status to others.
Petitioners also wanted all local languages to be used in schools in
their respective localities and in the media, reasoning that this
would prevent the suppression of minority languages and promote
different cultures and development. In this vein, one petitioner
called for legislation that would promote the use of minority
languages in schools and other public places (1).

Observations

The Commission notes that petitioners on this subject wanted all
Zambian languages to be treated equally. These petitioners
lamented what they perceived as the suppression of some minority
languages through the promotion of widespread use of certain
languages in schools and official media.

The Commission wishes to acknowledge the equality of all local
languages and their importance to cultural development. The
Commission observes that purely for purposes of official
dissemination of information such as broadcasting, seven local
languages are used (Bemba, Kaonde, Lozi, Lunda, Luvale, Nyanja
and Tonga). These languages are also taught in schools in specific
provinces although English is the official language of instruction.
It is understood that the choice of these languages is founded on
the fact that they represent language clusters around which exist
several dialects. Further, the Commission observes that the
widespread use of certain languages is a matter of spontaneous
cultural evolution and not a result of deliberate official policy.

Whilst it may be desirable that all local languages be used in
schools and the official media, this is not feasible due to various
constraints. Besides, such a measure, if not properly handled,
could promote ethnic divisions and disunity. However, wherever
possible, the use of any language other than the official language
as a medium of instruction in schools or other educational
institutions or legislative, administrative and judicial purposes
should be permitted.



In its consideration of the subject, this Commission noted that the
Mwanakatwe Commission considered three categories of
petitioners on the subject of use of local languages. One category
wanted constitutional recognition of the use of Zambian languages
whilst another wanted the languages, which currently enjoy air
time on the public media, to be accorded the status of official
language side by side with English. The third category called for
the right of all Zambians to use the languages of their localities,
especially as media of instruction in local schools.  The
Mwanakatwe Commission, whilst recognising the use of local
languages as an inalienable cultural right of the people, observed
that the question of which language to use in a particular locality or
region was a complicated and politically sensitive matter, which
could lead to conflicts. The Commission therefore recommended
that besides the official language, other languages could be used as
media of instruction in schools or for legislative, administrative or
judicial purposes.

Recommendations
The Commission recommends that the Constitution:
* should reaffirm the equality of all local languages; and

* should provide that any language other than the official
language may be used as a medium of instruction in
schools or other educational institutions or for legislative,
administrative or judicial purposes as may be prescribed by
law.

The Commission further recommends that the Constitution should
state under the Chapter dealing with Directive Principles of State
Policy that the State shall:

* promote the different cultures of the country consistent
with the Constitution, in particular fundamental rights and
freedoms, human dignity and democracy;

e take such measures as may be practically possible to
promote the use, development and preservation of all local
languages; and

* promote development of sign language for the deaf and
Braille for the blind.
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The Constitution — Gender Neutrality
Submissions

A number of petitioners called for the language of the Constitution
to be inclusive of both genders or to be gender-neutral (20). These
petitioners argued that both genders should be treated equally.

Observations

In considering petitioners’ submissions on this subject, the
Commission notes that the use of gender-neutral language is in
conformity with the principle of equality of all persons. In this
regard, the Commission observes that, contrary to this principle, all
Constitutions and other legislation of the country since
independence have used the masculine gender to include females.

The Commission also observes that petitioners to the Mwanakatwe
Commission found this unacceptable and maintained that there
ought to be no discrimination both in form and content of
expression used in the Constitution and legislation.  The
Mwanakatwe Commission recommended that the Constitution
adopt gender-neutral language and that the Government should
progressively work towards adopting gender-neutral language for
all the laws of the Republic.

Recommendations

The Commission recommends that the language of the
Constitution should be gender-neutral and that the Government
should take measures to progressively ensure that all legislation
adopts gender-neutral language.

Preamble

Submissions

There was a submission that the preamble to the Constitution
should include a recognition that Zambia is a multi-cultural and

multi-ethnic country (1).

The petitioner further said that paragraphs 3, 5 and 7 of the
preamble to the Constitution should be amended so as to:

* reflect recognition of the equal worth of men and women,
different communities and different faiths;



* declare that Zambia shall uphold the right of every person
to the enjoyment of freedom of conscience or religion, as
long as the enjoyment of the same does not infringe on the
freedom of others and maintenance of public order as
provided by law; and

* further resolve that Zambia should forever remain a unitary
and indivisible, multi-party, multi-ethnic, multi-cultural and
democratic sovereign state and that, to this end, Article 1
(1) should also be amended.

In addition, the petitioner suggested reversion to the 1991 wording
of the preamble as an alternative.

Some petitioners said that the preamble to the Constitution should
include principles of democratic governance and accountability

(6).
Observations

In its consideration of the subject of the preamble to the
Constitution, the Commission first and foremost examined the
purpose of a preamble in a constitution. In a preamble, the people
as the makers of a constitution introduce it, setting out its
objectives in broad terms and outlining the principles and values
which the nation espouses. A preamble is not part of the operative
part of a constitution, but its content helps to give context to the
constitution. Some constitutions do not have a preamble, while
others have a very brief preamble. Since 1973, the Constitution of
Zambia, like many other constitutions, has had a preamble.

The Commission observes that amongst the petitioners who
specifically addressed the subject of the preamble to the
Constitution of Zambia, one wanted paragraphs 3, 5 and 7 of the
preamble to be amended so as to reflect the equal worth of
different communities and different faiths, remove the declaration
of Zambia as a Christian nation and limit the enjoyment of
freedom of conscience or religion to the extent that it does not
infringe on the freedoms of others and maintenance of public
order. The petitioner also wanted Article 1 (1) of the Constitution
to reflect that Zambia shall forever remain a unitary and
indivisible, multi-party, multi-ethnic and multi-cultural and
democratic sovereign State.



The Commission accepts the principle of equality of different
communities and faiths. The Commission also sees no harm in
including the words “multi-ethnic”, “multi-cultural” and “shall
forever remain” in paragraph 7 of the preamble and Article 1 (1) of
the Constitution. However, the Commission is of the view that it is
not desirable to include a limitation on the freedom of conscience
or religion in the preamble as this would be an unnecessary detail.

In relation to the submission that consideration be given to revise
the 1991 wording of the preamble, the Commission wishes to
observe that the preambles to the Constitutions of 1973 and 1991
were substantially the same and that, following the
recommendations of the Mwanakatwe Commission, these were
amended in 1996. The amendment incorporated values of
democracy, transparency, accountability and good governance. In
this regard, the Commission observes that the previous preambles
were more detailed than necessary.

In conclusion, the Commission wishes to state that amendments to
the preamble should be confined to necessary but minimal
substantive changes.

Recommendations

The Commission recommends that, apart from the amendments
recommended elsewhere in this Report, the preamble to the
Constitution be amended as appropriate in order to:

e reflect the multi-ethnic and multi-cultural character of
Zambia;

e reflect the equal worth of different communities and
different faiths; and

* reflect that Zambia shall remain a unitary and indivisible,
multi-party, multi-ethnic, multi-cultural, multi-racial, multi-
religious and democratic sovereign State.



2.1

CHAPTER 2

CITIZENSHIP

Term of Reference:

No. 3 Recommend appropriate ways and means of entrenching and
protecting human rights, the rule of law and good governance in the
Constitution,

No. 5 Examine and recommend the elimination of provisions which are
perceived to be discriminatory in the Constitution; and

No. 30 Examine and recommend on any matter which is connected with or
incidental to the foregoing Terms of Reference.

Introduction

Citizenship is one of the most important statuses in law, because it confers rights
and privileges which non-citizens do not enjoy. It also imposes obligations on
citizens. The law on citizenship should be explicit and as exhaustive as human
foresight allows. Any inadvertent omission in the law may render certain persons
in a country stateless. This is particularly so in a country of immigrants or
permissive to immigrants. Citizenship requirements are generally standard across
most jurisdictions.

As a general rule, the constitutions of most countries accord citizenship on the
basis of birth or descent, naturalisation or registration, and marriage. This is the
position in Namibia, Nigeria, Uganda, Kenya and Ghana. Most of these countries,
however, prohibit dual citizenships except in very restricted circumstances such
as where the other citizenship is acquired through birth or marriage.

Besides various categories of citizenship, there is another related area of
importance which the law should address. This relates to deprivation of
citizenship acquired other than by birth or descent and renunciation of the same.

The Mvunga Commission received submissions in favour of the citizen’s right to
a passport and made a recommendation to this effect.

Submissions to the Mwanakatwe Commission on citizenship focused mainly on
the 1991 constitutional provision permitting foreign women who had been
married to Zambian men for at least three years prior to 24th July 1988, (the



effective date of the 1988 constitutional amendment which had removed this
provision) to acquire Zambian citizenship on account of the marriage. The same
did not apply to men in similar circumstances. The Commission recommended
that marriage should no longer be a ground for acquisition of citizenship and the
Constitution was amended accordingly.

Current Constitutional Provisions

Part II of the Constitution provides for acquisition and qualifications to Zambian
citizenship. It also gives powers to Parliament to make provisions for acquisition
of citizenship and cesser of the same.

According to Article 5 of the Constitution, a person born of a Zambian parent
automatically becomes a citizen at birth. Under Article 6, other persons are
entitled to apply to be registered as citizens provided they have attained the age of
21 and have been ordinarily resident in Zambia for a continuous period of not less
than 10 years immediately preceding that person’s application for registration.

In terms of Article 7 (a) and (b) of the Constitution, respectively, Parliament may:

* make provision for the acquisition of citizenship of Zambia by persons
who are not eligible under Part II of the Constitution; and

¢ deprive any person of citizenship of Zambia if that person is a citizen of
another country or obtained citizenship by fraud.

In effect, Article 7 (a) makes it possible for various categories of citizenship other
than those stated in this Part of the Constitution to be introduced by way of
legislation. In this regard, the Citizenship Act, Cap. 124, sections 11, 12, 13 15
and 16 make provision for:

* anon-Zambian child who has been adopted under the Adoption Act, Cap.
54 by a citizen of Zambia to automatically become a Zambian citizen from
the date of adoption;

e any person not of full age who has associations by way of descent,
residence or otherwise with Zambia to be registered as a citizen;

* the President, as a token or honour, to cause to be registered as a citizen
any person who, in his opinion, has done signal honour or rendered
distinguished service to Zambia;

* the President to confer citizenship by registration on any person not
otherwise entitled to or eligible for citizenship of Zambia if, in the opinion
of the President, circumstances exist to warrant this; and



any person born in Zambia before the commencement of the Constitution
of a non-Zambian father and who ceased to be a citizen by reason of his
failure to renounce his citizenship of another country by descent to be
granted citizenship.

Article 9 provides that a person may cease to be a citizen of Zambia if he/she
acquires the citizenship of a country other than Zambia by a voluntary act other
than marriages and shows the intention to adopt or make use of any other
citizenship. The Article further provides that a person who acquires citizenship by
registration and immediately after becoming a citizen is also a citizen of some
other country shall lose the Zambian citizenship unless, within a specified period,
the person renounces citizenship of the other country.

The Constitution of Ghana, though not exhaustive, is quite instructive on the
provisions covering various categories of citizenship. The following situations
reveal a variety of categories of citizenship:

citizenship on coming into force of the Constitution;
citizenship by birth or descent;
children of unknown parents resident in the country;

children of parents who are not citizens of the country but adopted by
parents who are citizens;

a spouse who is not a citizen of the country, but married to a person who is
a citizen of the country;

a spouse married to a citizen of the country who has since died, who but
for the death would have continued to be a citizen of the country;

citizenship of a spouse acquired through marriage whose marriage is
annulled or dissolved;

children of a marriage which has been dissolved or annulled;
dual citizenship; and

acquisition of citizenship in situations or instances not covered by the
Constitution.

Similarly, the Constitution of Uganda has more categories of citizenship than the
Constitution of Zambia.



2.2 Submissions, Observations and Recommendations

This subject received sixty-six (66) submissions. Among these were those seeking
the Constitution to permit dual citizenship and citizenship by marriage.

2.2.1 Right to Citizenship
Submissions

There was a submission that Zambian citizenship should be a right which
should be made available to anyone who has been eligible to acquire
Zambian citizenship under any of the Constitutions of Zambia since
independence (1). Two petitioners felt that citizenship should be
recognised as a primary non-derogable right (2).

Observations

Though very few petitioners spoke on the subject of right to citizenship,
the Commission gave due consideration to it, taking into account that the
subject touches on fundamental rights of the individual.

The Commission examined provisions of the Constitution and the
Citizenship Act in relation to entitlement, eligibility and acquisition of
Zambian citizenship.

According to the current Constitution, persons who are citizens of Zambia
at the time of commencement of constitution continue to be Zambians.
Further, Zambian citizenship is acquired automatically at birth, whether a
person is born in or outside Zambia if at the time of birth at least one of
the parents is a citizen of Zambia. This is commonly referred to as
citizenship by birth or descent, although there is no generic name assigned
to this category of citizenship by the Constitution. The Constitution also
provides for acquisition of citizenship by registration to persons of 21years
and above who have been ordinarily resident in Zambia for a continuous
period of not less than 10 years.

In addition to categories of citizenship prescribed by the Constitution, the
Citizenship Act makes provision for the acquisition of citizenship
automatically by a child adopted by a Zambian; by registration through
conferment by the President on account of singular honour or
distinguished service to the country, or in special circumstances which, in
the opinion of the President, warrant such registration, and by registration
of any person who is born in the country of a foreign father and who has
ceased to be a citizen by reason of failure to renounce citizenship of
another country.



The Commission further notes that by virtue of Article 7 (a) of the
Constitution, an Act of Parliament may make provision for categories of
citizenship not provided for in the Constitution. This opens up the
possibility of Parliament introducing categories of citizenship that may be
detrimental to national interest. For example, under Section 13 of the
Citizenship Act, the President has absolute discretion to cause any person
to be registered as a citizen.

Having outlined the various categories of Zambian citizenship, the
Commission wishes to state that citizenship is a very important status that
confers certain rights or obligations on citizens. It is, therefore, important
that a person is not arbitrarily denied citizenship. In this vein, the
Commission agrees that the right to citizenship should be enshrined in the
Constitution. However, it would not be appropriate for citizenship to be
granted as a matter of right in respect of all categories of citizenship. The
inalienable right to citizenship should only be accorded to persons who at
the commencement of any Constitution of Zambia are citizens of Zambia
and those who acquire automatic citizenship at birth.

Further, there is need to guard against categories of citizenship that can be
easily abused and leave the country open to non-Zambians of questionable
motive acquiring Zambian citizenship. According to the country’s
historical experience, categories of citizenship that have often been abused
are citizenship by marriage and citizenship by adoption.

One category of citizenship that deserves to be included in the
Constitution and accorded the right to citizenship by registration is that of
a person born in or outside Zambia, at least one of whose grandparents
was at the time of birth of that person a Zambian.

In view of the importance of the subject, all the above outlined categories
of citizenship and the inalienable right to citizenship accorded to these
categories should be enshrined in the Constitution and not be left to
ordinary legislation.

Although no petitioners addressed the issue of the citizenship status of
children of unknown parents found in Zambia, the issue needs to be
addressed. The current problem of street kids may create a situation
whereby a number of children may not be able to provide proof of their
birth or parentage and therefore be unable to assert their right to Zambian
citizenship. On the other hand, the Commission is aware that automatic
acquisition of citizenship by this category of persons could prove difficult
to regulate and be open to abuse.

With respect to the submission that the right to citizenship should be
available to anyone who has been eligible to acquire citizenship under any



of the Constitutions of Zambia, the Commission observes that the
petitioner did not articulate the justification for this submission. However,
it is the view of the Commission that this would be undesirable because it
would open up categories of citizenship which were justifiably removed.
In any case, there is no justification for resurrecting eligibility to
citizenship which was not utilised at the appropriate time.

The Commission notes that one particular saving that has been maintained
by all Constitutions after independence has nothing to do with eligibility
to citizenship, but preservation of citizenship already acquired under
previous Constitutions. This is necessary in order to prevent loss of
citizenship on coming into force of a new Constitution.

Recommendations

The Commission recommends that the following all categories of
citizenship be enshrined in the Constitution:

e a person who was a citizen of Zambia at the time of
commencement of the Constitution of Zambia;

* a person who acquires Zambian citizenship automatically at birth
by virtue of being born in Zambia and at least one of the parents
being a citizen of Zambia (citizenship by birth);

* a person who is born outside Zambia and acquires Zambian
citizenship automatically at birth by virtue of at least one of the
parents being a citizen of Zambia (citizenship by descent);

* automatic acquisition of citizenship by a child adopted by a
Zambian citizen by birth or descent under the Laws of Zambia,
subject to renunciation of citizenship of any other country on
attaining the age of 2lyears and any further restrictions that
Parliament may impose by legislation (citizenship by adoption);

* a person born in Zambia of non-Zambian parents, and who is not
born of a diplomat accredited to Zambia or a person of refugee
status, may upon attaining the age of 21 apply to be registered as a
citizen of Zambia, subject to renunciation of citizenship of any
other country” (citizenship by registration);

* acquisition of citizenship by registration of a person who is 21
years or above and has been ordinarily resident in Zambia for a
continuous period of not less than 12 years, subject to renunciation
of citizenship of any other country (citizenship by registration);
and
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2.2.2

* acquisition of citizenship by registration of a person born in
Zambia or outside Zambia at least one of whose grandparents was
at the time of birth a Zambian, subject to renunciation of
citizenship of any other country (citizenship by registration).

The Commission further recommends that the Constitution should
provide, in the Bill of Rights, that citizenship accorded to the categories
outlined in the foregoing recommendation shall not be taken away except
where citizenship is acquired by fraud, misrepresentation, deceit or other
illegal means, or:

* in the case of citizenship acquired by birth or descent, where a
citizen renounces Zambian citizenship; and

* in the case of other categories of citizenship, where a citizen fails
to renounce the citizenship of another country as prescribed by the
Constitution or acquires citizenship of another country by a
voluntary act other than marriage or shows the intention to adopt
or make use of that other citizenship.

Dual Citizenship
Submissions

Some petitioners made submissions that the Constitution should provide
for dual citizenship because there was need to encourage Zambians living
abroad who have acquired foreign citizenship to retain their Zambian
citizenship (33). Some of these petitioners felt that Article 9 (1) (b) of the
Constitution, which provides that a person shall lose citizenship if that
person acquires citizenship of another country by a voluntary act other
than marriage and shows the intention to adopt or make use of that other
citizenship should be repealed.

On the other hand, very few petitioners said that the Constitution should
prohibit dual citizenship (4).

Observations

The Commission notes that of all the petitioners who spoke on various
aspects of the subject of citizenship, most wanted the Constitution to
permit dual citizenship. Relatively few petitioners were opposed to dual
citizenship.

The argument advanced by those petitioners who called for the

Constitution to permit dual citizenship was that Zambian citizens who
have acquired citizenship of other countries should be encouraged to

Norpnihor 20N8 1N



maintain ties with Zambia. This would encourage the promotion of
investment for the benefit of the country.

The Commission observes that Article 9 specifies instances when
Zambian citizenship may be lost. According to Clause (1), a person ceases
to be a citizen of Zambia if that person acquires citizenship of another
country by a voluntary act other than marriage and does anything
indicating intention to adopt or make use of any other citizenship. Clause
(2) provides that a person loses Zambian citizenship if after acquiring
Zambian citizenship by registration that person fails to renounce the
citizenship of another country within the prescribed period.

The Commission wishes to point out that Clause (1) lacks clarity. It is
possible under the Constitution for a person to have dual citizenship if the
citizenship of the other country was not acquired through a voluntary act,
or if, having acquired the other citizenship by a voluntary act that person
does not do anything to indicate intention to adopt or make use of that
citizenship. It is doubtful, however, that the latter part was the intention of
the Legislature. This apparent error was introduced by the 1996
amendment to the Constitution.

The Commission notes that constitutions of many other countries prohibit
dual citizenship. These include Ghana, India, Kenya, Sweden and Uganda.
In some countries, prohibition of dual citizenship is restricted to certain
categories of citizenship. For example, the Constitution of Nigeria
provides that a citizen of the country other than by birth who acquires
citizenship of another country other than that person’s country of birth
loses Nigerian citizenship.

It is the Commission’s understanding that the rationale for prohibition of
dual citizenship may be that it could lead to conflict of allegiance.
Although the prohibition is justified, it is the Commission’s view that this
should not be absolute. In this age of globalisation, the world has become
one village and for economic reasons many citizens of Zambia have
migrated to other countries and acquired citizenship of those countries. It
is desirable that Zambians who have acquired foreign citizenship should
be encouraged to maintain ties with Zambia by permitting dual
citizenship. One advantage of this would be that these citizens could bring
investment into the country. The Commission is, however, of the view that
dual citizenship should only be allowed in respect of persons who have
acquired Zambian citizenship by birth or descent.
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2.2.3

Recommendations

The Commission recommends that the Constitution should permit dual
citizenship only in respect of Zambian citizenship acquired by birth or
descent.

Citizenship by Registration -Residents
Submissions

A few petitioners said that qualification for citizenship by registration
should include residence in Zambia for a minimum period of between 5
and 21 years (4). These petitioners expressed concern that non-Zambians
could come into the country and easily acquire Zambian citizenship. One
petitioner said that acquisition of citizenship by registration should be
more restricted than is the case now (1).

Observations

The Commission observes that on the issue of citizenship by registration,
petitioners were concerned that there was an influx of foreigners in the
country and attributed the rise in crime and other vices to this. These
petitioners therefore wanted the grant of citizenship by registration to be
restricted to persons who have lived in the country for a specified time and
are contributing to the economy of the country by bringing in useful and
necessary skills.

The Commission observes that petitioners appeared not to be conversant
with the provisions of the Constitution in terms of the minimum period of
residence in the country required for acquisition of citizenship by
registration. According to Article 6 (1) of the Constitution, the minimum
period is ten years of continuous residence in the country. This period has
remained the same since the 1973 Constitution.

The Commission also wishes to observe that this subject attracted
submissions to the Chona, Mvunga and Mwanakatwe Commissions.
Petitioners to all these Commissions expressed similar concerns to those
expressed by petitioners to this Commission. The majority of the
petitioners wanted acquisition of Zambian citizenship by naturalisation or
registration to be restricted, while some suggested that this category of
citizenship should be discontinued.

Others suggested that those holding citizenship by naturalisation or
registration should not be eligible to hold certain posts such as that of
President, Cabinet Minister or Diplomat. The Mwanakatwe Commission
observed that there were genuine fears by many petitioners that the
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indiscriminate grant of citizenship, if not checked, could lead to
undesirable results. The Chona Commission recommended the extension
of the period of residence to 15 years, but the 1973 Constitution provided
for a minimum period of 10 years. The Mwanakatwe Commission
recommended the retention of this constitutional provision.

The Commission wishes to acknowledge that citizenship by naturalisation
or registration is a standard category found in most countries. However,
the conditions on which this is granted, including a minimum period of
residence, vary although in many countries the requisite minimum period
is between 5 and 15 years. For example, in the case of Kenya, Uganda
and Nigeria the minimum period of residence is 5 years, 10 years and 15
years, respectively.

The Commission is persuaded that the current minimum period of 10
years continuous residence required for acquisition of citizenship by
registration is short and can, therefore, be taken advantage of by non-
Zambians whose motives to acquire Zambian citizenship may not be
genuine. It is important that acquisition of citizenship by registration is
guarded and only restricted to persons who deserve this status.

The Commission also feels that the Constitution should provide for
another category of citizenship by registration. A person born inside or
outside Zambia, at least one of whose grandparents was at the time of birth
of that person a Zambian, should be eligible to apply for citizenship by
registration. Such a situation could arise, for instance, where the person is
born outside Zambia of parents who were Zambian citizens prior to the
birth of that person, but subsequently renounced Zambian citizenship.

Recommendations

The Commission recommends that the Constitution provide that the period
required for acquisition of citizenship by registration of persons who have
been resident in the country be a continuous period of residence of not less
than 12 years.

The Commission also recommends that a person born inside or outside
Zambia, at least one of whose grandparents was at the time of birth of that
person a Zambian, should be eligible to apply for citizenship by
registration.
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2.2.4 Citizenship by Marriage
Submissions

A few petitioners wanted non-Zambians married to Zambians to
automatically be granted citizenship after five years of residence in the
country (6). Some added that current provisions of the law are
discriminatory and favour men. On the other hand, two petitioners
representing the Women’s Movement said that constitutional provisions
which delink citizenship from marriage should be maintained (2).

One petitioner suggested that foreign nationals married to Zambian
citizens be guaranteed the right to residence status for as long as the
marriage subsists (1). One petitioner suggested that special residence
status should be accorded to non-Zambians who marry Zambians (1).

Observations

Although not many petitioners addressed the subject of citizenship by
marriage, the Commission notes that among the petitioners was the
Women’s Movement, which did not want the provision for acquisition of
citizenship by marriage to be reintroduced in the Constitution. The
majority of the petitioners, however, called for a constitutional provision
that foreign nationals married to Zambians should automatically be
granted citizenship after five years of residence in Zambia. Among these,
some emphasised that this provision should not discriminate against
Zambian women who marry non-Zambian men, as was the case in the
previous Constitutions. Yet others called for a foreigner married to a
Zambian citizen to be granted residence status only.

The Commission notes that citizenship by marriage is a category that is
found in constitutions and laws of many countries. Historically, in the
majority of countries, including Zambia, this category has been
discriminatory in that it has been restricted to foreign women who marry
citizens. This discrimination is felt by women who marry foreign men
who cannot acquire the nationality of their wives. In the case of Zambia,
this category of citizenship was in the Constitution until a 1988
amendment to the Constitution repealed the provision. However, the 1991
Constitution made provision for the application of this provision in respect
of women who were eligible before the effective date of repeal of the
provision in 1988. Following recommendations of the Mwanakatwe
Commission that marriage be no longer a basis for the acquisition of
citizenship, this provision was repealed.

The Commission acknowledges that citizenship by marriage, if not
discriminatory, could be in the interest of Zambian citizens who may
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marry non-Zambians. However, the Commission is aware that this
category of citizenship is open to abuse through marriages of convenience
and is difficult to regulate. This may explain why, increasingly, countries
are doing away with it. The Mwanakatwe Commission, in its observations
on the subject, expressed similar misgivings.

This Commission further notes the concern of the petitioners who were
opposed to this category of citizenship because, if reintroduced, the
provision may be discriminatory against Zambian women who marry
foreign men, as was the case in previous Constitutions. In the light of
these considerations, the Commission is of the view that citizenship by
marriage should not be provided for in the Constitution, but this category
of persons can, on meeting prescribed conditions, obtain citizenship by
registration.

Regarding the related submission that non-Zambians married to Zambians
should be granted automatic residence status, the Commission has
reservations similar to those already expressed in relation to the subject of
citizenship by marriage. Therefore, the Commission is of the view that
this category of persons should be accorded the same treatment as other
non-Zambians in relation to acquisition of residence permits.

Recommendations
The Commission recommends that:

e citizenship by marriage should not be provided for in the
Constitution, but a person married to a Zambian may apply to be
registered as a Zambian in accordance with the provisions of the
law relating to citizenship by registration; and

* non-Zambians married to Zambians should be granted residence
status upon application, in accordance with the provisions of the
law.

Citizenship of Persons born in Zambia of non-Zambian Parents

Submissions

Six petitioners said that any person born in Zambia should automatically
be granted citizenship (6).
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2.2.6

Observations

The Commission addressed itself to the question whether citizenship by
virtue of one being born in Zambia should be introduced in the
Constitution.

The Commission notes that the 1973 Constitution contained a provision
that a person born in Zambia whose father was an established resident
became a citizen of Zambia at birth, except that retention of this
citizenship after attainment of the age of 21 years was subject to
fulfillment of certain conditions. The Commission also observes that
although this category of citizenship is not common, constitutions of some
countries do provide for it. The Commission is persuaded that the
Constitution should provide for this category of citizenship, but that it
should be conditional on application and renunciation of citizenship of any
other country upon attainment of the age of 21. However, this category of
citizenship should not include children born of diplomats accredited to
Zambia or persons who have refugee status in the country.

Recommendations

The Commission therefore recommends that the Constitution should
provide for acquisition of citizenship of persons born in Zambia of non-
Zambian parents, with the exception of children born of diplomats
accredited to Zambia and persons who have refugee status in the country.
The Constitution should also provide that this category of citizenship is
subject to application and renunciation of citizenship of any other country
upon attainment of 21 years.

Loss of Citizenship
Submissions

One petitioner felt that a citizen should only lose citizenship on full
assumption of citizenship of another country (1).

Observations

Only one petitioner addressed the subject of loss of citizenship per se. It
is, however, the Commission’s view that the subject is of fundamental
importance and deserves serious consideration.

The Commission wishes to state that no citizen should be deprived
arbitrarily of citizenship. Loss or deprivation of citizenship should be
conditional on specified and restricted circumstances. In this regard, the
Commission is of the view that there should be a distinction between

Norpnihor 20N8 1N~



2.2.7

citizenship acquired by birth or descent on the one hand and the remaining
categories of citizenship under the Constitution as recommended in this
Chapter.

Where citizenship is acquired by birth or descent, it should not be lost
except where a person renounces Zambian citizenship or acquired the
citizenship by fraud, misrepresentation, deceit or other illegal means. In
the case of other categories of citizenship, it should not be lost except
where a citizen acquires or indicates the intention to acquire foreign
citizenship, or where citizenship was acquired by fraud, misrepresentation,
deceit or other illegal means. The Commission is, however, satisfied that
Article 7 (b), subject to the amendment recommended under the subject of
the right to citizenship and hereunder, is sufficiently restrictive.

Recommendations
The Commission recommends that the Constitution should provide that:

* where citizenship is by birth or descent, it shall not be lost other
than by renunciation, or where the citizenship was acquired by
fraud, misrepresentation or deceit; and

* in the case of other categories of citizenship, it should only be lost
where a person renounces Zambian citizenship or acquires
citizenship of another country other than by marriage, or where
citizenship was acquired by fraud, misrepresentation, deceit or
other illegal means.

Right to a Passport
Submissions

Some petitioners said that acquisition of a passport should be a right of
every citizen (4).

Observations

The Commission notes that very few petitioners spoke on this subject.
The Commission, however, considered that the subject touches on
fundamental rights and freedoms and that it was previously dealt with by
the Mvunga Commission.

This Commission observes that one of the basic fundamental freedoms is
that of movement within and outside the country. For citizens to enjoy the
freedom of movement outside the country, they must have access to a
passport. Denial of a passport or undue restriction on the right to obtain a
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passport would, therefore, amount to a restriction on the freedom of
movement.

The Commission is alive to the principle that the right to a passport is part
and parcel of the fundamental freedom of movement, which includes
freedom to leave and come back to Zambia, and that this principle was
established and confirmed by the Supreme Court in the case of Cuthbert
Mambwe Nyirongo Vs the Attorney-General (1990 — 1992) ZR 82 (SC).
The Commission, therefore, agrees with the few petitioners who addressed
this subject, that this right be provided for in the Constitution.

The Commission also notes that the Mvunga Commission observed that
there was a strong argument by petitioners in favour of the citizen’s right
to a passport being part and parcel of the fundamental freedom of
movement. The Commission recommended that the right of every
Zambian to be issued with a passport, subject only to refusal on grounds of
state security or good cause, to supplement the freedom of movement.

The Commission further notes that such a provision would not be peculiar
to Zambia. The Constitution of Uganda and South Africa have similar
provisions.

Recommendations

The Commission recommends that the right to a passport be provided for

in the Bill of Rights to supplement the freedom of movement, in particular
the right to leave and return to Zambia.
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CHAPTER 3

FUNDAMENTAL HUMAN RIGHTS AND FREEDOMS

Terms of Reference:

No. 3 Recommend appropriate ways and means of entrenching and
protecting Human Rights, the rule of law and good governance;

No. 4 Examine and recommend whether the death penalty should be
maintained or prohibited by the Constitution;

No. 5 Examine and recommend the elimination of provisions which are
perceived to be discriminatory in the Constitution; and

No. 16 Examine and recommend to what extent issues of gender equality
should be addressed in the Zambian Constitution.

3.1 Introduction

The term “human rights” is understood to mean all those conditions of life
that men and women have a right to expect by virtue of being human. The
concept involves claims, rights and privileges which every individual can
expect, irrespective of colour, race, sex, religion, status in life, or origin.

Internationally, these rights have been grouped as follows:
* civil and political rights (first generation rights);
* economic, social and cultural rights (second generation rights); and
* group or solidarity rights (third generation rights).

The first generation rights were the first to be widely recognised by states
and they are now so firmly established that no serious government can
claim to be unwilling or unable to enforce them. However, second
generation rights which were recognised by states later, are considered by
many to still be aspirational, especially for developing countries which
may not be able to realise them until such a time that their economies are
able to support their realisation.



Civil and political (first generation) rights are normally phrased in such a
manner as to require the State to refrain from interfering with the
enjoyment of these rights by the individual. Examples of these rights are
freedom of expression, freedom of conscience, freedom of assembly and
association, freedom of movement, and the right to personal liberty. All
these are essentially claims that the State should not limit the exercise and
enjoyment of these rights by the individual.

By contrast, economic, social and cultural rights are demands that the
State take positive action in support of the individual. They impose
obligations on the State to adopt measures which will positively support
the individual to secure certain standards of life in areas such as education,
health and social security.

Group or solidarity rights have been recognised more recently and include
the right to a clean, healthy and sustainable environment; the right to
peace; the right to nurturing one’s culture and to development. These
rights are as important to the community as to the individual.

It is important to note that some rights cannot be said to belong
exclusively to a particular generation of rights. Some rights are hybrid
and belong to both the first and the second generations or the second and
the third generations.

The challenge facing Zambia, following the new democracy, is building a
country that is fair to all of its citizens; a country in which all individuals
feel and know that they are valued members of society and that they have
rights in respect of human dignity, development, equality and freedom. As
the supreme law of the land, the Constitution needs to reflect these
democratic principles.

Current Constitutional Provisions
Civil and political rights are currently protected in the Constitution under
the Bill of Rights, which forms Part III of the Constitution. The rights
guaranteed under this Part include:

* the right to life;

* the right to personal liberty;

* protection from slavery and forced labour;

* protection from torture or inhuman or degrading punishment or
other like treatment;



* protection from deprivation of property;

* protection of privacy of home and other property;

* protection of the law;

* freedom of conscience;

* freedom of expression, assembly and association;

* freedom of movement;

* protection from discrimination on the grounds of race, tribe, sex,
place of origin, marital status, political opinion, colour or creed;
and

* protection of young persons from exploitation.

All these rights are to be enjoyed by all individuals in Zambia, subject to
limitations which are intended to protect the rights and freedoms of others

as well as considerations of public interest.

The major limitations of the current Bill of Rights can be summarised as
follows:

* the number of rights protected is limited and does not, for example,
adequately address the rights of children, women and other
vulnerable groups;

* the enjoyment of these rights is made subject to a number of
derogation clauses. Most of the rights are restricted on the grounds
of defence, public safety, public order, public morality and public
health;

¢ the anti-discrimination Clause sanctions discrimination in matters
of personal law [Article 23 (4) (¢)];

* only a person whose right or freedom is infringed or threatened can
seek redress;

e although the current Constitution tacitly recognises second
generation rights, these are in the Directive Principles of State
Policy and are therefore not enforceable; and



* in respect of third generation rights, namely group or solidarity
rights, these are completely ignored except for the directive
principles of State policy relating to a clean and healthy
environment.

Some modern constitutions of countries like Uganda and South Africa
have taken a deliberate approach in protecting the rights of women and
children and other vulnerable groups. For example, Article 33 of the
Constitution of Uganda in guaranteeing the rights of women states that:

‘()

)

()

4)

(3)

(6)

Women shall be accorded full and equal dignity of the
person with men:

The State shall provide the facilities and opportunities
necessary to enhance the welfare of women to enable them
to realise their full potential and advancement;

The State shall protect women and their rights, taking into
account their unique status and maternal functions in
society;

Women shall have the right to equal treatment with men
and that right shall include equal opportunities in political,
economic and social activities,;

Without prejudice to Article 32 of this Constitution, women
shall have the right to affirmative action for the purpose of
redressing the imbalances created by history, tradition or
custom; and

Laws, cultures, customs or traditions which are against the
dignity, welfare or interest of women or which undermine
their status, are prohibited by this Constitution.”

The South African Constitution has taken a similar deliberate approach.
Section 9 of the Constitution has guaranteed the equality of both sexes by
stating in part that:

‘()

)

Everyone is equal before the law and has the right to equal
protection and benefit of the law.

Equality includes the full and equal enjoyment of all rights
and freedoms. To promote the achievement of equality,
legislative and other measures designed to protect or
advance persons, or categories of persons, disadvantaged
by unfair discrimination may be taken.



(3) The state may not unfairly discriminate directly or
indirectly against anyone on one or more grounds,
including race, gender, sex, pregnancy, marital status,
ethnic or social origin, colour, sexual orientation, age,
disability, religion, conscience, belief, culture, language
and birth.

(4) No person may unfairly discriminate directly or indirectly
against anyone on one or more grounds in terms of
subsection (3). National legislation must be enacted to
prevent or prohibit unfair discrimination.

(5) Discrimination on one or more of the grounds listed in sub-
section (3) is unfair unless it is established that the
discrimination is fair.”

Similarly, the Constitution of Ethiopia provides for the rights of children
in Article 36 and the rights of women in Article 25.

Regarding limitations to rights and freedoms, some constitutions provide
for general limitation to safeguard the rights and freedoms of others and
public interest. The limitation is restricted to what is reasonable and
justifiable in a free and democratic society. In most of these constitutions,
the general limitation is in addition to limitations falling under specific
rights and freedoms and those relating to war and emergency situations.
Examples are the Constitutions of Ghana and Uganda. The South African
Bill of Rights is unique in that specific rights and freedoms are not
encumbered by several limitations. It has a general limitation provision
and derogations relating specifically to states of emergency. Very few
rights and freedoms have specific limitations and these are minimal.

Some constitutions prohibit derogation from certain rights and freedoms.
For example, the Constitution of Uganda prohibits derogation from rights
relating to protection from inhuman and degrading treatment, freedom
from slavery and servitude, the right to fair hearing and the right to an
order of habeas corpus. In the case of South Africa, derogations
permitted under provisions relating to states of emergency exclude certain
“non-derogable” rights relating to equality, human dignity, life, freedom
and security of the person, slavery, servitude and forced labour, children
and arrests and detentions.

Generally, constitutions provide for the right of a person whose right or
freedom has been infringed or violated or is threatened to seek redress
from a competent court or other judicial body. Some constitutions also
provide for the right of any person or organisation to bring up an action on



behalf of another person, persons, group or class of persons. Yet other
constitutions include the right of anyone acting in the public interest to
seek redress. Examples of constitutions which have broader category of
persons who may bring up an action for the enforcement of human rights,
are those of Uganda and South Africa.

Some of the human rights, particularly those that have a direct bearing on
some terms of reference of the Commission, deserve specific attention and
are accordingly discussed below.

Death Penalty vis-a-vis the Right to Life

Under Article 6 of the International Covenant on Civil and Political Rights
(ICCPR) every human being, including an unborn child, has an inherent
right to life and no one shall be arbitrarily deprived of his or her life.

Part III of the Zambian Constitution guarantees fundamental rights and
freedoms of the individual. One of the rights guaranteed under this Part of
the Constitution is the right to life. However, under Article 12(1), the
death penalty is permissible if it is in “execution of the sentence of a court
in respect of a criminal offence under the law in force in Zambia of which
he has been convicted.”

Zambia inherited the death penalty from the colonial era and successive
Constitutions have never abolished it. The death penalty has been justified
by reference to the traditional deterrent and retributive theories of
punishment. The arguments behind these theories are that since the death
penalty eliminates the offender, this serves as a deterrent to would-be
offenders, and that it satisfies the natural urge in human beings for
revenge.

Research in a number of countries such as Britain and some parts of the
United States of America and the Second Optional Protocol to the
International Covenant on Civil and Political Rights (1989) have,
however, discounted the value of these arguments. Research in these
countries has shown that the death penalty is neither a deterrent nor a
civilised way of punishing offenders.

Crimes that attract the death penalty in Zambia are treason, murder and
aggravated robbery involving use of a firearm.

Equality

Equality refers to the equal enjoyment of all rights and treatment of
persons equally or alike. It is commonly accepted among “natural rights”



and is one of the ideals and attributes of justice. It derives from the self-
evident truth that all people are created equal.

The most general application of equality in the legal context is the
principle that rules of law should apply equally to all members of the
community and that nobody should be exempt or treated differently save
for good reasons.

The ideal of equality has increasingly been used as a basis for
constitutional and legal reforms such as extension of the franchise, the
rights of women, gender equality, equal opportunities in education and
training and equal rights and protection for minority groups. Universally,
the ideal of equality has been at the core of struggles for independence and
self-determination.

Equality of rights does not, however, require or justify that persons should
have the same quantity of rights. Equality is moreover not a standard to be
rigidly applied, because persons possess different potentials, abilities,
attributes, personalities and occupy different stations in life such that rigid
application could result in injustices. For example, women, children or
persons with disabilities may require differential treatments because of
their special circumstances. Therefore, in the context of human rights, the
ideal of equality assumes the need for differential treatment such as
affirmative action, where this is necessary, in order to achieve justice or
redress imbalances.

Gender Equality

Gender equality is defined by the National Gender Policy adopted by the
Government in the year 2000 as, ““ a situation where women and men have
equal conditions for realising their full human rights and potential to
contribute to and benefit from socio-economic, cultural and political
development of the nation taking into account their similarities,
differences and varying roles that they play.”

One of the concerns of the subject of gender is the promotion of gender
equality between the sexes and improvement in the status of both women
and men in society. Gender equality is cardinal in achieving sustainable
socio-economic development, including job creation, ensuring better food
security and reducing poverty.

The existence of gender imbalances and inequalities that disadvantage
women and girls at all levels of the society in all areas of development is
acknowledged. The underlying cause is the socialisation process which
places more value on the male gender. Other causes include unequal



power relations between men and women, customs and traditions as well
as religious beliefs.

The National Gender Policy, already referred to, outlines the measures that
the Government intends to take to advance the status of women in order to
redress these historical injustices and promote gender equality. Zambia has
also signified its commitment to taking necessary measures to achieve
gender equality by being a State Party/signatory to a number of
international and regional instruments, notably:

e the UN Convention on the Elimination of all forms of
Discrimination Against Women (CEDAW) (1979), which provides
a comprehensive framework for enjoyment by women on an equal
basis with men of political, civil, economic, social and cultural
rights;

* the Beijing Declaration and Platform for Action (BPFA (1995);

e the UN Declaration on the Elimination of Violence Against
Women
(1993) (UNDEVAW); and

* the SADC Declaration on Gender and Development (SADCGD
(1997) which provides for, amongst other measures, the
achievement by member States of a minimum target of 30%
women in politics and decision-making positions by 2005.

These instruments were developed in recognition of the fact that the UN
Declaration of Human Rights (UNDHR) (1948), the International
Covenant on Civil and Political Rights (1966) and the International
Covenant on Economic, Social and Cultural Rights (ICESCR) (1966)
alone were found inadequate in addressing the special circumstances of
women. Women continued to suffer inequalities.

The 1991 Constitution of Zambia attempted to address women’s rights by
incorporating the words “sex” and “marital status” in Article 11 of the
Constitution, which is intended to guarantee fundamental rights and
freedoms of the individual. This was also done in defining the term
“discrimination” under Article 23. This was aimed at securing protection
of women against discriminatory laws or actions on these two grounds in
the public sphere.

Further, the Local Courts Act and Subordinate Courts Act empower these
courts to administer equity and to disregard customary laws that are
repugnant to natural justice, good conscience or contrary to statutory law.



The Constitution, however, does not adequately guarantee women’s rights.
On the contrary, Article 23 itself takes away the protection of women from
discrimination through exceptions, particularly Clauses (4) (a), (c), (d) and

(e); (5), (6) and (8).

The exceptions, among other things, permit discriminatory laws in matters
of marriage, divorce, burial, devolution of property on death and other
matters of personal law. They also permit the application of customary law
to the “exclusion of all other laws”. The whole socio-cultural structure of
the country, including its customary law, is biased against women.
Personal law, in particular, is an area that most affects the rights of
women.

In addition, by virtue of Article 139 (13), in the language of the
Constitution, the feminine gender is subsumed in the masculine gender,
rendering women invisible.

Women are directly and adversely affected by these inequalities. The
effects are manifested in various forms such as their low socio-economic
status; their under-representation in politics and at all levels of decision-
making in public life and the private domain; their high levels of illiteracy;
their high levels of poverty; and their poor health. In addition, physical,
sexual and psychological violence is often targeted at them.

Socio-economic issues such as education, shelter, food, health, water and
sanitation are of paramount concern to women who not only suffer
discriminatory treatment in these areas, but also bear the disproportionate
burden of caring for the household. Economic, social and cultural rights
are not part of the Bill of Rights and cannot be enforced.

Women continue to dominate in non-remunerated or low-paid
occupations. Slightly more females (79%) than males (65%) are engaged
in agriculture, mostly as labourers.

The other important observation is that, according to the 2000 census,
women were classified as economically inactive, mainly because of home
making (53%), whereas the males were classified as economically inactive
mainly due to studying (65%). It is further observed that though the
proportion of the female employed population increased during the period
1999 to 2000, there has been no significant improvement in the quality of
their work. A large proportion of females compared to males are employed
as unpaid family workers; 62% and 25%, respectively (2000 census).

The 2000 census also recorded a slight increase in the proportion of
female-headed households from 17% in 1990 to 19% in 2000. This means
that females are increasingly becoming the main economic support for



households. However, persons in female-headed households are more
likely to be extremely poor than those in male-headed households. The
1998 Living Conditions Monitoring Survey shows that poverty associated
with food security was more prevalent among female-headed households
(61%) compared to male-headed households (52%).

Efforts made by the Women’s Movement to have the Constitution
guarantee human rights and freedoms of women have so far not
succeeded. In 1996, the Government rejected the recommendations made
by the Mwanakatwe Commission.

Right to Equality — Persons with Disabilities

According to the 2000 Census of Population and Housing, out of the total
population of 9.9 million, 2.7 % are persons with disabilities.

Persons with disabilities have the same rights as other citizens to
opportunities for self-actualisation and participation in the economic and
social development of the country. Barriers that limit their enjoyment of
human rights and their integration into the mainstream of society should
be addressed.

The Vienna Declaration on Human Rights (VDHR) of 1993 in paragraph
63 reaffirms that:

“ ... all Human Rights and fundamental freedoms are universal
and thus unreservedly include persons with disabilities. Every
person is born equal and has the same rights to life and welfare,
education and work, living independently and active participation
in all aspects of society. Any direct discrimination or other
negative discriminatory treatment of a disabled person is therefore
a violation of his or her rights. The World Conference on Human
Rights calls on Governments, where necessary, to adopt or adjust
legislation to assure access to these and other rights for disabled
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persons.

The Constitution of Zambia does not guarantee equality for persons with
disabilities. Article 23, which is intended to protect against discrimination,
does not include, in its definition of “discrimination”, disability as a
ground of discrimination.

The Constitutions of Ghana and Uganda have provisions in their Bills of
Rights protecting the rights of persons with disabilities. Article 29 of the
Constitution of Ghana provides that:



‘()

)

()

4

)

(6)

(7)

(¥

Disabled persons have the right to live with their families
or with foster parents and to participate in social, creative
or recreational activities.

A disabled person shall not be subjected to differential
treatment in respect of his residence other than that
required by his condition or by the improvement which he
may derive from the treatment.

If the stay of a disabled person in a specified establishment
is indispensable, the environment and living conditions
there shall be as close as possible to those of the normal
life of a person of his age.

Disabled persons shall be protected against all
exploitation, all regulations and all treatment of a
discriminatory, abusive or degrading nature.

In any Judicial proceedings in which a disabled person is a
party, the legal procedure applied shall take his physical
and mental condition into account.

As far as practicable, every place to which the public have
access shall have appropriate facilities for disabled
persons.

Special incentive shall be given to disabled persons
engaged in business and also to business organisations that
employ disabled persons in significant numbers.

Parliament shall enact such laws as are necessary to
ensure the enforcement of the provisions of the article.”

The Constitution of Uganda (Article 35) provides that persons with
disabilities have a right to respect and human dignity and obligates the
State to take appropriate measures to ensure the realisation of their full
potential. It also obligates Parliament to enact suitable laws for the
protection of persons with disabilities.

A number of petitioners addressed themselves to those rights not protected
or not adequately protected by the current Constitution. These include the
rights of persons with disabilities.
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Freedom of Assembly and Association — The Public Order Act

On account of the importance of the freedoms of expression, assembly and
association vis-a-vis the Public Order Act, it is here necessary to briefly
outline the administration of this Act and subsequent changes made to this
law in order to enhance the observance and exercise of the said rights.

Guarantees to the freedom of speech, association and assembly have been
in place since the 1964 Independence Constitution. Despite these
guarantees, these freedoms have, in practice, experienced limitations
arising from provisions of the Public Order Act. Under this Act, the
exercise of these freedoms was conditional on obtaining a Police permit
prior to their exercise.

The genesis of the Public Order Act can be traced to 1953. Nine years
before independence, the Public Order Act came into force as the Public
Order Ordinance (No. 38 of 1955). When originally enacted, this
Ordinance was concerned only with prohibiting the wearing of uniforms in
connection with political objects and prohibiting quasi-military
organisations, the carrying of weapons at public meetings and processions,
prohibiting the promotion of hostility between sections of the community
and similar matters.

The Northern Rhodesia Police Ordinance (No. 5 of 1953) governed
regulation of meetings and processions through the requirement of a police
permit. Under this Ordinance, any person who wished to convene an
assembly or form a procession had to obtain a permit from the Officer-in-
Charge of Police in the particular area. The said officer would issue such
permit if satisfied that such assembly or procession was unlikely to cause a
breach of peace.

These provisions were transferred from the Police Ordinance of 1953 to
the Public Order Ordinance of 1955, by the Public Order (Amendment)
Ordinance of 1959. It should be noted from this historical background that
these provisions were enacted at a time when the Constitution did not
provide for fundamental rights and freedoms. Hence, there were no
constitutional guarantees to the freedoms of speech, assembly and
association.

During the immediate post-independence era, interference by the State
with these freedoms was, however, not ostensible, particularly during the
period of the one-party State, because these freedoms were generally
enjoyed under the shelter of the only party, UNIP. Following the
reintroduction of multi-party politics in 1991, the Public Order Act
acquired a changed dimension as competitive politics opened the doors to
political gatherings. In this political scenario, opposition parties became
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vulnerable to the ruling party under whose Police establishment permits
were to be issued. The criteria upon which a permit was to be issued
increasingly depended on the subjective determination of the Police
through the designated regulating officer.

The point at issue became whether those provisions of the Public Order
Act which required any person wishing to hold a peaceful assembly to
obtain a permit (contravention of which was criminalised) were
constitutional and reasonably justifiable in a democratic society. On these
provisions being challenged for their unconstitutionality, the Supreme
Court of Zambia delivered its landmark judgment in 1996, that:

“The right to organise and participate in public gatherings was
inherent in the freedom to express and to receive ideas and
information without interference and the requirement of prior
permission, with the possibility that such permission might be
refused on improper or arbitrary grounds or even unknown
grounds, was an obvious hindrance to those freedoms.”
(Mulundika and Others Vs The People 1996, ZLR p. 195).

The Supreme Court proceeded to direct that the provision requiring a
Police permit was null and void and, therefore, invalid for
unconstitutionality. Further, the invalidity and constitutional guarantee of
the rights of assembly and expression preclude the prosecution of persons
and criminalisation of gatherings.

Subsequent to the Supreme Court decision, the Public Order Act was
amended in 1996 by repealing the provision which required obtaining a
police permit. The Act now merely required conveners of public
gatherings to notify the police before any such gathering was to take place.
The Police had to oblige unless they had inadequate personnel to police
the event, but even then they had to give the conveners an alternative date
for the gathering.

Despite this amendment having been made, the Police in one instance
insisted on the convenors obtaining a permit and stopped them from
proceeding with the event, even though they had filed a notification as
required by the new law. The Supreme Court in 2003 had occasion to
restate and re-affirm the law on notification as required under the amended
Public Order Act.
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The Court held that:

“The petitioners complied with the law and duly notified the Police
within the time allowed by law. The regulating officer had a duty
to inform the petitioners in writing, at least, five days before the
event, if they were unable to police the march and propose
alternative days. The petitioners’ right to assemble and march
therefore accrued at this stage. The regulating officer’s
endorsement of a purported rejection of the march, a day before
the event for reasons that the demonstration would cause a breach
of the peace, was not a valid exercise of power under the Act...”
(Resident Doctors Association of Zambia Vs The Attorney-
General, Appeal No.39/2002 SCZ No. 12, 2003 atp. 17).”

To dispel any misunderstanding on the part of law enforcement agents as
well as the citizenry, particularly those petitioners who made submissions
to the Commission on the subject, the correct position of the Public Order
Act needs restating. There is no longer the requirement to obtain a police
permit for any public gathering to take place. What is required is to notify
the police within the prescribed period and the Police, in turn, should
oblige. If they are unable to police the event for reasons stipulated under
the Act, they should suggest alternative dates for the public event.

Right to Property — Intestate Succession Act
In Zambia, both customary and statutory laws govern inheritance. Both
testate and intestate succession are governed by statutes which were
enacted in 1989, namely, the Wills and Administration of Testate Estates
Act, Cap. 60, and Intestate Succession Act, Cap. 59. In the case of
intestate succession, section 2 (2) of the Intestate Succession Act excludes
application of the Act to the following categories of property:

* land acquired and held under customary law;

* institutionalised property of a chieftaincy; and

* family property.
This means that customary law may apply to these categories of property.
An important distinction between the statutory law and customary law of
succession is that the former is concerned only with the distribution of

property while the latter includes inheriting the deceased’s social
responsibilities.
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As in many other parts of Africa, succession laws, as they affect women,
have continued to be a source of conflicts. The main focus of concern has
been the widow. Prior to the enactment of the Intestate Succession Act in
1989, customary law regulated distribution of an intestate estate.
Customary law proved to be inadequate and unsatisfactory in relation to
the widow and children of a deceased husband.

One of the reasons for this inadequacy is the existence of two social
groupings in the Zambian society, namely those ethnic groups that are
matrilineal and those that are patrilineal. The majority of the people of
Zambia are matrilineal while the minority are patrilineal. Among the
matrilineal people, if one dies intestate the property devolves on the
maternal side of the deceased’s relatives (uncles, nephews, nieces etc.). In
such a system of the law of succession, the surviving spouse and children
of the deceased are excluded from the category of beneficiaries of an
intestate estate. The patrilineal groups trace their descent through the male
ancestor and, therefore, succession among these groups favours the
children, particularly the sons and the paternal relatives.

Another reason for the inadequacy in the law was that, contrary to
customary law and practice, the surviving widow and children were often
left destitutes when the breadwinner (husband) died, causing considerable
distress.

In this scenario, “property grabbing” emerged, premised inter alia on the
assumption that the widow did not contribute to the acquisition of the
property.  The perception has been that ownership of property is a
preserve of men. Therefore, almost invariably, title to property is vested in
the man, even where the woman has made a direct or an indirect
contribution (e.g. where property is acquired during the subsistence of and
from proceeds accrued during the marriage).

Equal enjoyment by both spouses of rights related to ownership of
property is a subject of the United Nations Convention on Elimination of
all forms of Discrimination Against Women, to which Zambia is a State
Party. Article 16, Clause 1, obligates State Parties to:

“Take all appropriate measures to eliminate discrimination
against women in all matters relating to marriage and family
relations and in particular shall ensure, on a basis of equality of
men and women:

(h) The same rights for both spouses in respect of ownership,

acquisition, management, administration, enjoyment and
disposition of property...”
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The outcry from women, especially women groups against injustices
suffered by widows led to the enactment in 1989 of the Intestate
Succession Act. The objects of the Act include:

“...to make adequate financial and other provisions for the
surviving spouse, children, dependants and other relatives of an
intestate to provide for the administration of the estate of persons
dying not having made a will...”

Section 5 (1) of the Act makes provision for distribution of the estate of an
intestate as follows:

“(a) 20% of the estate shall devolve upon the surviving spouse;
except that where more than one widow survives the
intestate, twenty per cent of the estate shall be distributed
among them proportional to the duration of their respective
marriages to the deceased, and other factors such as the
widow’s contribution to the deceased’s property may be
taken into account when justice so requires;

(b) 50% of the estate shall devolve upon the children in such
proportions as are commensurate with a child’s age or
educational needs or both;

(c) 20% of the estate shall devolve upon the parents of the
deceased; and

(d) 10% of the estate shall devolve upon the dependants, in
equal shares.”

In addition, the surviving spouse is entitled, under section 9 (1), to live in
the matrimonial home for life, subject to determination upon remarriage.

However, implementation of the Act and its enforcement have not
followed automatically, due to factors such as resistance and ignorance.
Incidents of “property grabbing” continue to be reported. Although the
Act is gender-neutral in its treatment of the surviving spouse, in practice
the widow and not the widower, is viewed as the beneficiary. As already
alluded to, this is partly attributed to the socio-cultural setting where
property ownership is viewed as a preserve of men.

A widow continues to be treated with resentment by parents and relatives
of the deceased husband because the Act has secured what is perceived to
be the lion’s share of the estate for the surviving spouse. The complaint
against the Intestate Succession Act, which is mostly made by elderly
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parents, arises mainly from a perception that the widow is an undeserving
beneficiary who has not contributed to the acquisition of the property.
They argue that in some cases the widow would have contracted the
marriage shortly before the death of the husband. They further allege that
women are making “commercial capital” by “marrying and killing” men
in order to inherit their estates. They also complain that widows fail to
look after the children and that parents of the deceased have to assume the
responsibility. However, it is generally observed that the HIV/AIDS
epidemic has contributed to the high incidence of deaths, resulting in
elderly people looking after young children.

Some African countries have enshrined the right to equal enjoyment by
both spouses of the right to property in the Bill of Rights. For Example,
Article 22 of the Constitution of Ghana provides that:

“(1) A spouse shall not be deprived of a reasonable provision out of the
estate of a spouse whether or not the spouse died having made a
will.”

(2) Parliament shall as soon as practicable after the coming into force
of this Constitution, enact legislation regulating the property rights
of spouses.

3) With a view to achieving the full realisation of the rights referred
to in clause (2) of this Article.

(a) Spouses shall have equal access to property jointly acquired
during marriage; and

(b)  Assets which are jointly acquired during marriage shall be
distributed equitably between the spouses upon dissolution
of the marriage.”

Children’s Rights

Out of the total Zambian population of 9.9 million, the majority, 5.1
million are children (0-18). Over one-fifth (1.1 million) are orphans.

The survival and development of many children in Zambia is under threat
owing to a number of factors, notably pervasive poverty, deteriorating
access to education and health care, parental neglect, and the lack of a
welfare system for the vulnerable groups in society. The situation has been
compounded by the breakdown of the traditional extended family system.

The HIV/AIDS pandemic has had far-reaching effects on the lives of
children in Zambia. With an estimated 775,080 adults infected with HIV
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and an estimated prevalence rate of 16%, the number of orphans is
expected to continue to rise to an estimated 1.3 million by 2010. Deaths
and chronic illnesses have complicated the poverty situation for many
households. Many children have been pushed out of school. Some have
been forced on to the streets to earn a living for themselves and their
households. There has been a marked increase in the number of child-
headed households due to the HIV/AIDS pandemic.

Orphans and other vulnerable children are susceptible to all forms of
abuse, including economic and sexual exploitation, and physical and
psychological violence. The crisis of orphaned and vulnerable children is
an emergency that calls for urgent and decisive action.

The creation of an environment that is conducive to the survival and
development of children and protection of their rights is essential for
sustainable socio-economic development of the country.

Articles 14 (1) and 15 protect persons from slavery and servitude, torture
or inhuman and degrading punishment, respectively. Although these
provisions do not specifically relate to children they are, nonetheless,
significant in articulating their rights.

On the other hand, Article 24 specifically seeks to protect young persons
(below 15 years) from occupation or employment that is prejudicial to
their health or education, or hazardous to their physical, mental or moral
development (with some exception as to statutory provision for
employment for a wage under certain conditions). The Article also seeks
to protect young persons against physical or mental ill-treatment, all forms
of neglect, cruelty or exploitation and traffic in any form. In practice,
however, these provisions are commonly violated.

Beyond the provisions of Article 24 outlined above, the Constitution does
not articulate children’s rights, particularly those found in the UN
Convention on the Rights of the Child. These rights include the right to
survival and development; the right to a name and nationality, and the
right not to be subjected to torture or other cruel or inhuman or degrading
treatment or punishment. Similarly, most economic, social and cultural
rights under the International Covenant on Economic, Social and Cultural
Rights have not been incorporated into the Constitution. Those that have
been are not in the Bill of Rights and are not enforceable in courts of law.
Socio-economic issues such as education, shelter, food, health, the
environment, water and sanitation are of paramount importance for the
survival and development of a child.

Norpnihor 20N8 1"N"7



3.2

Submissions, Observations and Recommendations

There were six thousand eight hundred and ninety-six (6,896) submissions
on fundamental human rights and freedoms.

3.2.1 Bill of Rights — Supremacy and Content
Submissions

A few petitioners wanted the Bill of Rights to be made expressly
superior to other provisions of the Constitution (4). Some
petitioners said that it should be strengthened to include all the
rights in international instruments ratified by Zambia (5).

There was a suggestion that the Bill of Rights should be reviewed
with a view to enhancing and updating it (1). Another was that the
Bill of Rights should be well defined and broad based by the
inclusion of economic, social and cultural rights, and that it should
be entrenched in Part III of the Constitution (1).

Three petitioners said that second and third generation rights
(including economic, social and cultural rights), currently placed in
the Directive Principles of State Policy, should be moved to the
Bill of Rights so that rights such as those relating to employment,
education, health and housing are given a clear place in the heart of
the Constitution (3).

The HRC submitted that the Bill of Rights, as proposed by the
Mwanakatwe Constitutional Review Commission, should be
adopted (1).

Observations

The Commission wishes to observe that a few petitioners wanted
to see the provisions of the Bill of Rights being superior to
provisions contained in other parts of the Constitution. A few
others wished to see the content of the Bill of Rights enhanced by
the inclusion of second and third generation rights.

The Commission further observes that the Constitution is the
supreme law of the land and that all laws derive their authority
from it. The supremacy of the Constitution implies that laws or
actions taken in contravention of the provisions of the Constitution
may be struck down by courts as being unconstitutional. This is a
well established principle in all countries with written
constitutions. Petitioners who addressed this issue, however,
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wanted this position extended to the Bill of Rights vis-a-vis the
other provisions of the Constitution.

The Commission understands these petitioners as calling for the
provisions in the Bill of Rights to be superior to those in other
parts of the Constitution. The implication of this submission is that
a provision in the Constitution that is inconsistent with a provision
in the Bill of Rights should be considered null and void to the
extent of the inconsistency.

While the concerns of the petitioners are appreciated, it is an
established principle that the provisions of the Constitution should
not be in conflict with each other. The proposed provision would
result in some provisions of the Constitution being struck down for
being inconsistent with the Bill of Rights.

On the issue of expanding the content of the Bill of Rights, the
specific economic, social and cultural as well as solidarity rights
are addressed subsequently in this chapter.
Recommendations
The Commission recommends that the Constitution should not
provide that the Bill of Rights is superior to other provisions of the
Constitution.
Civil and Political Rights
3.2.2.1 Right to Life

Submissions

An overwhelming number of petitioners, including the

HRC, made submissions that the death penalty should be
abolished (1,661). The reasons advanced were that:

it is not a deterrent against violent crime;

* itis an inhuman and degrading form of punishment;
* it goes against the declaration of Zambia as a
Christian nation and goes against the teachings of

the Bible;

* given an opportunity, people have the ability to
reform;
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* innocent persons may be wrongly convicted and
once the sentence is executed life cannot be
restored;

* it goes against the fundamental right to life;

* it goes against International Human Rights
Conventions, such as the Universal Declaration of
Human Rights and the African Charter on Human
and Peoples Rights; and

* most people sentenced to death are poor and cannot
afford to pay for legal representation.

Most of the petitioners who called for the abolition of the
death penalty said that it should be substituted with long
terms of imprisonment, including life imprisonment.

On the other hand, almost as many petitioners (1,616)
including the House of Chiefs, said that the death sentence
should be maintained. The reasons advanced were that:

* it is a deterrent against violent crimes, such as
murder and aggravated robbery;

* itisjustified by Biblical teachings;
* it helps to avenge and reduce crime; and
* it reduces the burden on taxpayers.

Some of those who said that the death penalty should be
retained also suggested that it should be extended to the
offences of rape and defilement, and to those who
knowingly infect others with HIV/AIDS, as well as
economic plunderers (32). Four petitioners said that the
waiting time for prisoners on death row should be clearly
spelt out so that the sentence is carried out with minimal
delay.

One petitioner said that persons below the age of 18 years
and pregnant women should not face the death penalty (1).
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Another petitioner said that the power of prerogative of
mercy should not be exercised in relation to murder cases

(D).
Observations

The Commission observes that a very large number of
petitioners made submissions on this subject. The majority
expressed the view that the death penalty should be
abolished while others expressed the view that the death
penalty should be maintained.

The Commission observes that there was a small number of
petitioners who wanted this sentence extended to persons
convicted of rape, defilement and infecting others with the
HIV virus. The main concern of these petitioners was the
escalation of cases of defilement and rape.

In its consideration of the subject, the Commission
critically evaluated the arguments for the retention and
abolition of the death penalty.

At the very outset, the Commission notes that the death
penalty is an emotive, moral and controversial subject.
Further, between the competing views of petitioners, the
margin between those for abolition and those against is
extremely slim. Those for abolition have only about 2%
over those for retention of the penalty, the actual
percentages being 50.68% for and 49.3% against.

The Commission appreciates the fact that the continued
sanction of the death penalty by the Constitution evokes the
deepest feelings in many people and challenges the nation’s
sense of values.

From independence to January 2005, a total number of 710
people have been sentenced to death, out of which only six
were females. Historical records on the subject indicate
that the most common crime for which the death penalty
has been imposed in Zambia is murder, which has
accounted for 362, out of which five were females. This is
followed by aggravated robbery, accounting for 227, out of
which one was female. Others are treason, accounting for
71 and murder/aggravated robbery, accounting for 50, in
respect of which there were no females. Only 130
executions have been carried out, the majority before 1977.
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Further, it is noted that the overwhelming majority of those
sentenced to death are below 40 years of age. Those below
the age of 34 account for 69% whilst those below the age of
40 account for 83%.

Therefore, relatively few convicts on the death row have
actually been executed, particularly in the recent past. This
is illustrated by the following statistics: from 1978 to 1987
and 1988 to 1997, only 7 and 12 convicts were executed,
respectively. There has been no execution since 1998.

The Commission notes that wunder the current
Government’s administration, there has been a de facto
moratorium on the implementation of the death penalty.
The President has publicly announced his unwillingness to
sign any death warrant. As the situation is now, abolition
would not be removing any existing deterrent. In fact, the
de facto moratorium has resulted in extreme anxiety on the
part of condemned prisoners who are made to spend many
years on “death row”.

The Commission also notes the contents of international
instruments setting out international standards on the death
penalty and the fact that Zambia has ratified the
International Covenant on Civil and Political Rights and its
First Optional Protocol, but is yet to ratify the Second
Optional Protocol that provides for the abolition of the
death penalty.

The Commission further notes the worldwide trend towards
abolition of the death penalty and that in Africa alone, ten
countries have outlawed the death penalty. These countries
are South Africa, Namibia, Mozambique, Angola, Cape
Verde, Djibouti, Guinea Bissau, Mauritius, Ivory Coast and
Senegal. It is however worth noting that on the African
continent only ten out of 53 countries have chosen to
abolish the death penalty, indicating that the continent has
not taken a firm stand on this delicate subject.

The Commission further notes that this is a subject that has
attracted international debate culminating in the Second
Optional Protocol to the International Covenant on Civil
and Political Rights of 1989 that provides for the abolition
of the death penalty. Zambia has not yet ratified this
Optional Protocol. It is interesting to further observe that
though progress at this level has been for abolition, this
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trend has been gradual with the caution in the ICCPR that,
“in countries that have not abolished the death penalty, a
sentence of death may be imposed only for the most serious
crimes in accordance with the law in force at the time of the
commission of the crime”.

The Commission notes that, in Zambia, there has been no
formal and organised debate on the subject. The
Commission’s tour was apparently the first national
opportunity for debate. Disparities in views or opinions
between urban and rural populations are quite evident, with
the latter being hesitant to abolish the death sentence.

On the moral and spiritual front, there has been an even
divide between the two spheres of views, both citing
biblical authority for maintaining the position for or against
the death penalty.

The Commission further wishes to express concern that in a
country with such high levels of illiteracy, intellectual and
refined arguments can gloss over the attitudes and fears of
most of the Zambian people.

The Commission notes that both the Mvunga and
Mwanakatwe Commissions addressed this subject. The
Mvunga Commission, after considering the views
expressed by petitioners, concluded that the subject of
abolition of the death penalty posed fundamental questions
and that there should be further national debate to ascertain
the national consensus. The Mwanakatwe Commission
observed that both the petitioners and Commissioners could
not reach consensus on the abolition of the death penalty,
but because the majority of the Commissioners did not
support the abolition of the penalty, it recommended the
retention of capital punishment. This Commission agrees
that the subject requires empirical research and further
national debate.

Taking into account the above, the Commission is of the
view that Zambia has not reached a stage where it can
abolish this sentence because it does not have an alternative
way of protecting victims of violent crime which can serve
as a deterrent to would-be offenders. The Commission fears
that abolition of this sentence could trigger an increase in
the number of cases of violent crime. The Commission is of
the view that the only effective way of protecting society

Norpnihor 20N8 17"



against cases of violent crime, at the moment, is the
retention of the death penalty.

The Commission, however, notes that some petitioners on
both sides of the argument expressed misgivings about the
manner in which this sentence is carried out. These
petitioners felt that the manner in which the sentence is
carried out is cruel and inhuman. They argued that the
delay in the execution of the sentence also contributes to
the cruelty of this penalty. Thus, while calling for the
retention of this penalty, the Commission agrees that a
more humane way of administering this sentence should be
found.

Recommendations
The Commission therefore recommends that:

e for the time being, the death penalty be retained,
and

* further public debate and a national referendum
should be conducted on the subject.

3.2.2.2 Right to Liberty — Habeas Corpus
Observations

The Commission observes that there was no submission on
the right to liberty. However, the Commission wishes to
address this subject in relation to the right to Habeas
Corpus.

The essence of the right to liberty is that a person should
not be detained or held captive by another. The right to
liberty, which is a basic universal and common law right, is
guaranteed under Article 13 of the Constitution. Like other
fundamental rights, however, this right is not absolute, but
is subject to limitations as recognised by law.

On the basis of the right to liberty, if a person has been
unlawfully detained and is not released, that person is
entitled to challenge the detention in a court of law.
Habeas Corpus is a common law court process by which a
detaining authority is ordered or commanded to bring the
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detained person into court and to explain the grounds for
detention of the person. If the grounds are unsatisfactory
and invalid, the court can order the release of the detained
person.

The right to Habeas Corpus is not enshrined in the
Constitution. Although it is available to citizens as a
common law process, the Commission observes that it is so
fundamental to citizens that without it being guaranteed by
the Constitution, the right to liberty generally becomes
assailable and can be overthrown by an undemocratic
government. In the United States of America, for instance,
the Writ of Habeas Corpus is protected by the Constitution
and cannot be suspended except when public safety
necessitates these actions such as in cases of rebellion or
invasion. The Constitution of Uganda provides that the
right to an order of Habeas Corpus is non-derogable. The
Commission feels that it is important that the right is
explicitly provided for and entrenched in the Constitution.

Recommendations

The right to the relief of an order of Habeas Corpus should
be explicitly provided for and entrenched in the Bill of
Rights.

3.2.2.3 Protection from Slavery
Submissions

There were three petitioners who felt that the Constitution
should provide for protection from slavery and forced
labour (3).

Observations

The Commission observes that very few petitioners made
submissions on this issue. It also observes that the
Mwanakatwe Commission had supported the retention of
this non-derogable right.

This right is currently combined with the right not to be
required to perform forced labour. Under this provision, the
Constitution also spells out what does not constitute forced
labour. The Commission notes that the Mwanakatwe
Commission had recommended the inclusion of a detailed
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list of what does not constitute “forced labour”.  The
Commission agrees with this recommendation, but is of the
view that the term “forced labour” should be defined in
appropriate legislation.

Recommendations

The Commission recommends that the current provisions
of the Constitution relating to protection from slavery and
forced labour should be maintained, but that appropriate
legislation should spell out what constitutes “forced
labour”.

Protection from Inhuman and Degrading Treatment-
Gender Violence

Submissions

A large number of petitioners made submissions that the
law should prescribe stiffer penalties for the offences of
rape and defilement. Petitioners bemoaned the current high
incidences of rape and defilement as well as the light
sentences prescribed in the current laws. They also argued
that the situation was worsened in the administration of the
law as courts tended to mete out inadequate sentences
(543).

A number of petitioners wanted that the Constitution to
provide adequate protection from gender violence,
including “property grabbing” and the withholding of
resources by a spouse (15).

Some petitioners felt that negative and discriminatory
customs and practices such as “widow inheritance”, “sexual
cleansing” and “property grabbing” should be prohibited by

the Constitution (5).

Observations

The Commission observes that a large number of
petitioners expressed concern about the increasing cases of

gender violence against women.

The Commission observes further that cases of defilement
in the country have been rising at an alarming rate and that
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there was urgent need to protect children from this form of
violence.

The Commission also notes that, in a democratic State,
every person has the right to protection of his or her dignity
and should therefore not be subjected to physical, mental or
emotional torture. The Commission accepts the view that
issues raised by petitioners amount to torture or conditions
that detract from the person’s dignity and worth as a human
being and should therefore not be allowed in a democracy.

The current Constitution does provide protection from
torture, inhuman or degrading punishment or other like
treatment. In terms of comparison, similar provisions are
found in the Constitutions of Uganda, South Africa and
Ghana.

The Commission also observes that, whilst various offences
relating to gender violence are in the Penal Code, the
penalties are inadequate in that no minimum sentences are
provided, with the result that the penalties meted out by
courts are often not commensurate with the offence.

The Commission further notes that the Mwanakatwe
Commission, when dealing with the right to protection
from cruel, inhuman and degrading treatment, accepted the
proposition that in a democratic society, the physical and
mental integrity of every individual must be preserved. The
Commission therefore recommended that, “no person
should be subjected to torture of any kind, whether
physical, mental or emotional nor should any person be
subjected to cruel, inhuman or degrading treatment or
punishment”.

Recommendations
After considering the petitioners’ views as well as making
comparison with constitutions of other African countries,
the Commission recommends:
* that the provision in the Constitution that offers
protection from cruel, inhuman and degrading

treatment should be maintained; and

* the appropriate law should provide for stiffer
penalties for anyone violating this right.
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3.2.2.5 Protection from Discrimination
Submissions

A few petitioners wanted all discriminatory clauses to be
removed from the Constitution (9).

Observations

The Commission observes that protection from
discrimination is provided for in Article 23 of the current
Constitution. The principle upon which the right to non-
discrimination is founded is equality. Equality entails that
rules of law should apply equally to all members of the
community and that nobody should be treated differently.
However, equality also implies differential treatment,
where this is necessary, in order to achieve justice or
redress imbalances.

The right to non-discrimination, as provided in Article 23,
has a number of exceptions. However, the Commission
concurs with the concern of petitioners that some of the
exceptions have the effect of undermining the very
principle of equality that the Article is intended to protect.
For example, the Constitution permits discriminatory laws
in respect of issues of personal law and where it is
reasonably justifiable in a democratic state. It is the
Commission’s view that the Constitution should not specify
limitations to or derogations from the principle of non-
discrimination and that instead there should be a general
derogations clause to the Bill of Rights.

The term “discrimination” is defined in paragraph 3 of this
Article as affording different treatment to different persons
attributable wholly or mainly to their race, tribe, sex, place
of origin, marital status, political opinions, colour or creed.
This definition implies that affording different treatment on
the basis of other factors not mentioned in Article 23 does
not amount to discrimination. Thus, for example,
discrimination on the basis of religion, health status,
social/economic status and disability cannot amount to
discrimination under the provisions of this Article. In the
case of South Africa, the grounds on which the Constitution
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prohibits discrimination are not limited, but include those
specified in the Constitution.

Recommendations

Accordingly, the Commission recommends that the
Constitution should:

* not specify limitations to or derogations from the
right to non-discrimination; and

e specify, but not limit the grounds on which
discrimination is prohibited and that these should be
extended to include different treatment on the basis
of gender, religion, health status, economic and
social status, disability and age.

3.2.2.6 Gender Equality and Women’s Rights
Submissions

A number of petitioners, including Women in Law and
Development in Africa (WiLDAF) and Women and Law in
Southern Africa (WLSA), on behalf of the Women’s
Movement, said that the principle of gender equality should
be enshrined in the Constitution. Some among these said
that this should be enshrined in the Bill of Rights and that it
should not be qualified in any way (210). WiLDAF and
WLSA said that the Constitution should guarantee
women’s rights unreservedly on an equal basis with men
and that in articulating these rights the special socio-
cultural, economic and physiological circumstances and
roles of women should be taken into account (2).

Further, the two organisations said that the rights and
freedoms should be specific for women because of their
subordinate status in decision-making roles in the home (2).
Other organisations representing persons with disabilities
said that the rights and freedoms should take into account
the fact that women with disabilities suffer double
disadvantage (2).

Seventeen petitioners suggested that in order to enhance
women’s rights, Article 23, particularly clauses (2), (4) (a),
(c), (d) and (e), and (5), (6), (7) and (8), which bring in an
element of discrimination against women, should be
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repealed and replaced (17). Two other petitioners said that
there should be clear constitutional principles prohibiting
discrimination with no exceptions (2).

A number of petitioners felt that the principle of affirmative
action for women be enshrined in the Constitution in order
to promote the realisation of gender equality (35), while
others said that there should be no affirmative action for
women and that merit should be the only guiding principle
(45). Some of these petitioners urged that gender equality
should not be extended to homes, with some using biblical
concepts, cultural traditions and customs in their
arguments. In particular, they suggested that affirmative
action should not apply to running for elective office and
“cut off points” for school places.

One petitioner said that the Constitution should provide for
the right of married women to own and administer property

(D).
Observations

The Commission notes that a number of petitioners,
including organisations representing the Women’s
Movement, wanted the principle of gender equality to be
enshrined in the Bill of Rights, without any qualification.
Petitioners on behalf of the Women’s Movement
emphasised that the Constitution should guarantee the
enjoyment by women of fundamental rights and freedoms
on an equal basis with men. They also called for
consideration, in articulating these rights and freedoms, to
be given to the special social, cultural, economic and
physiological circumstances and roles of women. Some
petitioners called for repeal of Article 23 of the
Constitution in order to remove the element of
discrimination against women.

In addition, some petitioners called for the principle of
affirmative action for women to be enshrined in the Bill of
Rights and other parts of the Constitution in order to
achieve gender equality. On the other hand, there were a
few petitioners opposed to the principle of affirmative
action.

There was also a call for the Constitution to guarantee the
right of women to own property.



The Commission deliberated on the subject of gender
equality at length. In its consideration of the matter, the
Commission took into account the realities of the
circumstances of women in relation to men. The
Commission is persuaded that the situation warrants
remedial constitutional intervention in order to enable
women to enjoy fundamental rights and freedoms on an
equal basis with men. The Commission is of the view that
currently the constitutional provisions are inadequate.

In this regard, the Commission examined some rights and
freedoms under the Constitution in relation to the status of
women. The Constitution assumes equality of the sexes
without regard to the reality of inequalities created by the
socio-cultural and economic construct of the society.

In particular, some exceptions to discrimination under
Article 23 virtually, take away women’s right to enjoyment
of human rights and freedoms on equal basis with men. In
addition, the fact that the language of the Constitution is
not gender-neutral, but uses expressions importing the male
gender, has a negative effect on the status of women in
relation to the Bill of Rights.

The Commission further notes that women with disabilities
suffer a double disability by virtue of being women and by
their disabilities. This makes disabled women more
vulnerable than their disabled male counterparts.

The Commission also took into account international and
regional instruments on gender equality and the rights of
women to which Zambia is a State Party or signatory.
Zambia has an obligation to incorporate provisions of some
of these instruments, in particular the CEDAW, into its
Constitution and other domestic laws.

Further, the Commission observes that at the national level,
the country has made commitments to take necessary
measures, including a review of the Constitution and other
laws, in order to incorporate provisions of international and
regional instruments, advance the status of women and
promote gender equality in all areas of political and socio-
economic development.



In its consideration of the subject, the Commission also
noted the observations and recommendations of the
Mwanakatwe Commission. The Mwanakatwe Commission
observed that many petitioners addressed the need for a
constitution that would address the rights of women and
reaffirm their equality with men in all respects and give
affirmative action to reverse the effects of discrimination
that women might have suffered.

The Commission recommended that the Constitution
should reaffirm the principle of equality of men and women
in all respects and that there should be affirmative action in
favour of women. Other recommendations of the
Commission were that all laws, customary practices and
stereotyped attitudes which are against the dignity, welfare
or interest of women or which otherwise adversely affect
their physical or mental well-being should be prohibited.

Recommendations
Accordingly, the Commission recommends that:

* the principle of gender equality should be enshrined
in the Bill of Rights;

* the rights of women should be specifically stated in
the Bill of Rights;

* the rights of women with disabilities should be
specifically stated in the Bill of Rights;

* provisions of international and regional instruments
on gender equality and women’s rights, to which
Zambia is a State Party or signatory, including the
CEDAW, SADC Declaration on Gender and
Development and Beijing Declaration and Plan of
Action, should be incorporated into the
Constitution, as appropriate;

* the principle of affirmative action should be
enshrined in the Bill of Rights; and

* the Article which guarantees non-discrimination
should not be limited by exceptions or derogation
clauses.



The Commission further recommends that pursuant to the
above recommendations, the Bill of Rights should include
the following provisions:

* women shall be accorded full and equal dignity of
the person with men and shall be guaranteed the
exercise and enjoyment of fundamental rights and
freedoms on a basis of equality with men;

* women shall have the right to equal treatment with
men and that right shall include equal opportunities
in political, economic and social activities;

* the State shall protect women and their rights,
taking into account their unique status and natural
maternal functions in society, their right to
reproductive health, including family planning and
access to related information and education;

* women shall have equal rights with men with
respect to marriage;

* women shall have equal rights with men regarding
ownership, use, transfer, administration and control
of land and enjoy the same rights with men with
respect to inheritance;

* women shall be protected against all forms of
violence, physical or mental ill-treatment, cruelty,
deprivation or exploitation;

* custodial sentences shall not be imposed on
pregnant women and nursing mothers or mothers of
young children except as a last resort for those
women convicted of the most serious offences and
who pose a danger to the community;

e there shall be developed and implemented
educational programmes for criminal justice
personnel on the subject of mothers and young
children consistent with provisions of the Bill of
Rights;

e without prejudice to the foregoing provisions,
women shall have the right to affirmative action for



the purpose of redressing the imbalances created by
history, tradition or custom;

* laws, cultures, customs or traditions which are
against the dignity, rights, welfare or interest of
women or which undermine their status should be
prohibited by the Constitution; and

* Parliament shall make laws for giving effect to
these provisions, including the establishment or
designation of institutions for the protection of
women against discrimination and promotion of
their enjoyment of human rights and fundamental
freedoms on a basis of equality with men.

3.2.2.7 Right of Persons with Disabilities
Submissions

A number of petitioners made submissions that the rights of
persons with disabilities should be protected by the
Constitution (98). These petitioners suggested affirmative
action for the disabled and the provision of special facilities
to enable them participate in national life.

One petitioner suggested that there should be welfare
programmes for persons living with disabilities (1).

Some petitioners felt that the Government should look after
widows, orphans, persons with disabilities and street kids
(18). Other petitioners said that a Ministry for the Disabled
and the Blind should be created (7).

Nine petitioners proposed that persons with disabilities
should be exempted from paying tax (9). However, six
petitioners were of a different view and said that people
with disabilities should not be exempted from paying tax

(6).
Observations

The Commission observes that petitioners (who included
persons with disabilities) desired the inclusion of the rights
of the disabled in the Constitution. They noted that disabled
persons had unique needs that should be provided for in the
Constitution. These should include the right to proper care,



the right to respect and dignity, the right not to be
discriminated against on account of disability, and the right
to equal opportunities.

It was apparent from the submissions that persons with
disabilities face a wide range of difficulties. Many of these
difficulties are as a result of inadequate resources being
devoted to their welfare, discrimination in the laws, and
prejudice in the society they live in.

The Commission also observes that the current Constitution
does not have a provision specifically addressing the rights
of this group of citizens.

The Mwanakatwe Commission received  similar
submissions and concluded that it was not practical to have
the rights of persons with disabilities treated as justiciable
rights.

The Commission, however, observes that modern
constitutions do recognise the rights of persons with
disabilities and the need to take affirmative action to
redress imbalances that exist against them. Examples of
Constitutions that the Commission considered were those
of Uganda and Ghana.

On the question whether or not persons with disabilities
should be exempted from tax, the Commission notes that
persons with disabilities face a lot of discrimination and
prejudice as they try to compete for employment with their
able-bodied counterparts with similar qualifications. As a
result, they are not as able to earn a living as their able-
bodied counterparts. Further, the costs associated with
their disabilities reduce their disposable income, and yet
their able-bodied counterparts do not face such costs. This
is the basis on which petitioners said that tax on assistive
devices of persons with disabilities (such as wheelchairs,
white canes, crutches, braille material etc.) should be
removed.

In the case of totally impaired persons, it is necessary for
the State to introduce social security schemes to take care
of their welfare.



Recommendations

Having taken into account the views of petitioners, the
recommendations of the Mwanakatwe Commission and the
trend in other countries, the Commission recommends that
the Constitution should make provision in the Bill of Rights
for:

* the protection of persons with disabilities;

* the right of persons with disabilities to use sign
language, braille or other appropriate means of
communication as well as have access to other
special facilities, devices and materials to enable
them overcome constraints due to disability; and

* parliament to enact laws to enable persons with
disabilities realise their full potential.

The Commission further recommends that:

e the State should establish social security schemes for
persons who are totally impaired;

* persons with disabilities should be given a much higher tax
exemption on their income than is currently the case; and

* all tax on devices used by persons with disabilities should
be removed.

3.2.2.8 Rights of the Child
Submissions

Three petitioners said that Part III of the Constitution should reflect
and highlight the rights of the child (3). These petitioners defined
a child as any person below the age of 18.

A large number of petitioners made submissions that the rights of
the child as provided for in the United Nations Convention on the
Rights of the Child should be enshrined in the Constitution and
that these should include the right of the unborn child (103). A few
other petitioners added that a child’s right to parental care should
be provided for in the Constitution (19).



One petitioner said that the observance of the rights of the child
should not lead to deprivation of parental role in the upbringing of
the child (1).

Two petitioners suggested that any laws relating to children must
ensure that the girl-child does not suffer any discrimination on the

grounds of culture, religion or personal laws or other grounds (2).

Five petitioners said that the rights of the child should include the
right to (5):

*  SuUrvive;

e develop;

* be protected; and

* aname and nationality.

Some petitioners said that the following principles should be
considered in upholding the rights of the child (3):

* the best interest of the child;

* non-discrimination on grounds of culture, religion, race and
creed or any form of social status;

* participation in matters affecting their welfare and
development;

* protection from all forms of exploitation; and
*  Christian values.
Observations

The Commission notes that the majority of petitioners who made
submissions on this subject were concerned that the rights of the
child were not specifically addressed in the Bill of Rights. They
therefore called for the Rights of the Child as provided for in the
United Nations Convention on the Rights of the Child to be
included in the Bill of Rights. Petitioners particularly wanted to
see the right to parental care, the rights of the unborn child, the
right to a name and nationality, the right to survive and a child’s
right to develop protected in the Bill of Rights.



The Commission notes with concern that the lives of many
children in the country are blighted by abject poverty, child
prostitution, child labour, sexual exploitation as well as parental
neglect which has resulted in multitudes of children living on the
streets.

A change in attitude towards children is required before they can
truly be said to have recognition for their human rights. Such a
change requires positive steps to show that children require
additional protection for their rights.

The Commission notes that it is important, for the purposes of
entitlement to these rights, to define a child. In the Commission’s
view, this should be a person below the age of 18. Unborn
children should be included in this definition.

The Commission observes that currently the Constitution does not
specifically address the issue of children’s rights, apart from
Article 24 that deals with protection of young persons from
exploitation.

The Commission notes that the most widely adopted and almost
universally accepted international human rights instrument on
children is the UN Convention on the Rights of the Child. Zambia
acceded to this Convention in 1991. The UN Convention was a
direct result of the desire by the world community to establish a
new regime of children’s rights. Compliance with the provisions of
the UN Convention on the Rights of the Child by incorporating
them into the Constitution will send a clear and positive message
that the rights of the Zambian child are recognised and worthy of
such recognition.

The Commission notes, in particular, Article 2 of the UN
Convention on the Rights of the Child, which demands that
Contracting Parties respect and ensure that all children within their
jurisdiction enjoy the rights contained in the Convention without
discrimination. This is complemented by Article 4, which requires
a contracting party to introduce all appropriate legislative,
administrative and other measures for the implementation of the
rights recognised in the Convention.

The Commission further notes that the rights protected under the
Convention include the following:

* protection from economic exploitation and from
performing any hazardous work, including wars;



* protection from all forms of physical or mental violence;
* protection from all forms of sexual exploitation and abuse;

* the right to the enjoyment of the highest attainable standard
of health;

* the right of a mentally or physically disabled child to enjoy
a full and decent life;

* the right to education, with a view to achieving this right
progressively, making primary education compulsory and
free;

* the right to parental care;
* the right to a name and nationality;
* the right to social security, including social insurance;

* the right to a standard of living adequate for the child’s
physical, mental, spiritual, moral and social development;
and

* the rights of refugee children, whether accompanied by
parents or not, to appropriate protection and humanitarian
assistance as set out in the Convention and the Guidelines
on Protection and Care of Refugee Children.

The Commission also notes that recently enacted constitutions of
some countries have incorporated some specific rights of the child
in their Bills of Rights. For example, the Constitution of Uganda
provides for the right to know and be cared for by parents, the right
to basic education, which shall be the responsibility of both the
State and parents, and protection from social or economic
exploitation. The Constitution of South Africa, on the other hand,
includes in its Bill of Rights the right of every child to a name and
nationality; parental care; basic nutrition; shelter; health care;
protection from exploitative labour practices; and the right not to
be detained except as a measure of last resort.

Recommendations

In the light of the global recognition of the need for a new regime
of children’s rights and the fact that Zambia is a party to the UN



Convention on the Rights of the Child, the Commission
recommends that the rights of the child as provided for in the
United Nations Convention should be incorporated in the Bill of
Rights. In particular, the Commission recommends that the
following children’s rights should be enshrined in the Bill of
Rights:

* the right to life, including the right of an unborn child
subject to exceptions permitted by law;

* the right to a name and a nationality;

* the right to parental care, family care or appropriate or
alternative care when removed from the family
environment;

* the right to survival and development;

* the right to social security, including social insurance;

* the right to basic nutrition and shelter;

* the right to a standard of living adequate for the child’s
physical, mental, spiritual, moral and social development;

* the right to protection from all forms of exploitation,
maltreatment, neglect, abuse or degradation prejudicial to

any aspect of the child’s development and welfare;

* the right to protection from all forms of sexual exploitation
and sexual abuse;

* the right to protection from exploitative labour practices
and wars;

* the right to basic education, which shall be the
responsibility of the State and parents of the child;

* the right to health care;
* the right of the disabled child to special care;

* the right to special protection for orphans and other
vulnerable children;



3.2.2.9

* the right not to be detained except as a measure of last
resort and, in such a case, the child should have a right to
be kept separately from adult detainees;

* the right to legal representation at State expense in both
civil and criminal proceedings affecting the child;

* the right to be tried in Juveniles courts;

* the right to identity protection against media exposure in
criminal cases; and

* the right not to be used directly in armed conflict and to be
protected in times of armed conflict.

The Commission also recommends that the Constitution should
further provide that a child’s best interests are of paramount
importance in every matter concerning the child.

The Commission further recommends that the Constitution should
define the term “child” as a person below eighteen years of age,
including an unborn child as defined by law. However, an unborn
child shall only be entitled to such rights as may be deemed
appropriate by law.

Rights of the Youth

Observations

Although no submissions were received on this subject, the
Commission notes that the youth from a substantial portion of the
population, and play an important role in the socio-economic and
political life of the nation and, therefore, their specific rights
should be protected by the Constitution.

Recommendation

The Commission, therefore, recommends that the Constitution
should guarantee the rights of the youth.



3.2.2.10 Rights of the Aged
Submissions

A number of petitioners suggested that the Constitution should
provide for the right of the aged (60 years and above) to social
welfare (39).

Petitioners made a passionate plea for the State to provide for the
welfare of this group of citizens.

Observations

Petitioners who addressed this issue were concerned that the aged
appeared to be neglected by society. The Commission notes that
although petitioners considered the aged as persons of 60 years and
above, the Commission felt that it should cover persons above 65
years of age. It was observed that these people faced particular
difficulties that included lack of adequate health care and social
security.

The Commission observes that due to the breakdown of the
extended family system, the elderly in our society are usually
neglected and therefore experience hardships in accessing health
services, shelter and other social amenities. Difficulties
experienced by this group of people are aggravated by the fact that
even those who have retired from employment are often unable to
access their pensions due to various reasons.

Further, the Commission notes that although persons above 65
years are entitled to free treatment in Government health facilities,
more often than not, medical facilities are lacking.

In addition, the Commission notes that no social security system is
in place that would assist the elderly cope with life after retirement.

Recommendations

The Commission, therefore, recommends that the rights of persons
above 65 years should be enshrined in the Bill of Rights and that
the State should be obligated to set up a sustainable social security
system and that this should be implemented through an Act of
Parliament. These rights should include the right to a reasonable
standard of living, in particular the right to social security, shelter,
food and clean water. Pending the establishment of a social
security scheme, the State should take appropriate provisional
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measures to mitigate the hardships being experienced by persons
above 65 years

Rights of Refugees
Observations

Although there were no petitioners who addressed this subject, the
Commission considered the matter to be sufficiently important as
to warrant inclusion in the Constitution. The Commission feels
that the status and the rights of refugees in the country need to be
protected by the Constitution. This is standard practice in many
countries. However, details pertaining to grant of refugee status or
asylum and other related issues should be in ordinary legislation.

Recommendations

The Commission recommends that rights of refugees should be
enshrined in the Constitution. However, details pertaining to grant
of refugee status or asylum and other related issues should be in
ordinary legislation.

3.2.2.12 Right to Justice

Submissions

A number of petitioners said that the right to legal representation,
speedy disposal of cases and equality before the law should be
guaranteed by the Constitution (21).

Other petitioners said that the Constitution should guarantee that
no person should be detained without being taken to court within a
limited period (13).

Three petitioners said that all cases before courts of law should be
determined within a limited and specified period (3).

Some petitioners made submissions that legal aid should be made
more accessible to the poor and vulnerable (16). A small number
petitioners felt that lawyers’ fees should be reduced whilst others
said that lawyers should be obliged to defend at least one case free
before obtaining a practising licence (4).

There was a submission that the right of every person to a lawful,
reasonable, timely and procedurally fair administrative action
should be guaranteed by the Constitution (1). The petitioner



further suggested that where administrative action has adversely
affected a person’s rights, freedoms, legitimate expectations or
interests, such a person should be furnished with reasons in
writing.

Two petitioners suggested that an individual acting as an agent of
the State in perpetrating the violation of the Bill of Rights should
be personally accountable and punished (2).

One petitioner said that it should be mandatory for courts not to
issue security for costs in cases involving public interest (1). Two
other petitioners were of the view that there should be no limitation
on the right to appeal in cases involving allegations of violation of
fundamental rights and freedoms on grounds that the application is
frivolous or vexatious, thus this limitation should be repealed (2).

Three petitioners went further by suggesting decentralisation of
legal aid as a means of improving access to justice (3).

Two petitioners felt that the Constitution should guarantee a
citizen’s right to seek coercive orders against the State in enforcing
judgment (2).

Observations

The Commission notes that on the subject of the right to justice,
petitioners addressed a number of issues. These were the right to
legal representation, including the cost of legal representation and
legal aid; speedy disposal of cases; detention of persons without
being brought before a court within reasonable time; fair
administrative action; personal liability of agents of the State for
violation of human rights; security for costs in cases involving
public interest; and limitation on the right to appeal to the Supreme
Court from High Court decisions in matters involving allegations
of violation of fundamental rights and freedoms on grounds of the
application being frivolous and vexatious.

The Commission wishes to make its observations by first restating
the meaning of the right to justice. Under the rule of law, the right
to justice means the right to be heard; the right to be informed of
the nature of the offence; the right of access to courts of law which
are fair, impartial and independent; and the right to a well-reasoned
and expeditiously delivered judgment. The Commission also
acknowledges the submission made by two petitioners on the
subject of cohesive orders against the State. The right to justice



also includes the right to benefit from one’s judgment through
execution.

The Commission notes that some aspects of the right to justice
are not articulated in the Constitution.

The Commission observes that most petitioners who made
submissions on this subject expressed concern at delays in the
disposal of cases by courts and the detention of suspects for long
periods without trial. They also lamented the lack of legal
representation for the poor and vulnerable who are unable to
afford lawyers’ fees. Petitioners further expressed displeasure at
delays and other bottlenecks experienced in public
administration. The Commission wishes to note that the
enactment of the Small Claims Court in 1996 was intended to
alleviate delays and expenses incurred in legal representation.
Regrettably, the Act has never been implemented, despite the
good objectives of the said Court. In this regard, the Commission
calls for urgent establishment of the Small Claims Court.

The Commission agrees with the petitioners and attributes some
of these problems to the following:

* inadequate logistics in the country’s justice delivery
system;

* inadequate legal aid practitioners;
* shortage of magistrates;

* political interference in the work of the Director of
Public Prosecutions;

* lack of trained local court Justices;

* lack of presence of courts in certain rural areas;
* corruption among judicial officers;

* shortage of advocates; and

¢ Jack of harmonisation between the work of local
courts and that of subordinate courts.



The Commission observes that the issues raised are critical and
need to be addressed if justice has to have any meaning in the
lives of the people.

The Commission further observes that the Constitution currently
guarantees protection by the law to persons charged with
criminal offences under Article 18. The Commission is satisfied
that this Article provides the basic minimum protection to such
persons.

However, this Article is silent on the period that a suspect can be
held in custody before the Police are compelled to bring her/him
before courts of law. The Commission feels that there is need for
the Constitution to specify the period in which an accused person
can be held without being brought before a court of law. In
terms of comparison with other African countries, the
Constitutions of Ghana, South Africa and Uganda are instructive.
These three Constitutions require that a person arrested for a
criminal offence is brought before a court of law as soon as
possible, but not later than forty eight hours from the time of
her/his arrest.

On the subject of delayed judgments, the Commission has the
following observation to make. The concept of judicial immunity
seems to have been misplaced in relation to expeditious disposal
of cases. Judicial immunity appears to be an umbrella under
which efficiency in performance by the Judiciary cannot be
questioned. Coupled with the power of contempt of court, courts
seem to be out of the ambit of criticism, transparency and
accountability. For the same reason, courts cannot be questioned
about their share or contribution to delays in the administration
of justice. The Commission wishes to express concern over these
delays and to reiterate that:

. courts should devote their time to judicial business
and not extra-judicial activities;

. trials should be expeditiously concluded; and

*  judgments should be well written and reasoned and
should be delivered on time.

The Commission also observes that Article 18 does not provide
for the right to legal aid for all accused persons. The Commission
feels that it is necessary for the Constitution to provide for the
right to legal aid for all persons unable to afford legal



representation of their own choice. The Commission is aware
that legal representation to persons unable to engage a lawyer of
their choice is currently provided by the Legal Aid Department
under the provisions of the Legal Aid Act, Cap. 34. The Law
Association of Zambia and Non-Governmental Organisations
supplement the work of the Legal Aid Department. However,
legal aid is not a right and, under the Legal Aid Act, it is left to
the discretion of the Legal Aid Committee.

It is the view of the Commission that the Constitution should
provide for mandatory legal aid for accused persons who cannot
afford the cost of legal representation. Constitutions of some
countries, such as South Africa, have a provision that compels
the State to assign a legal practitioner to an accused person at the
State’s expense, if substantial injustice would otherwise result.

The Mvunga Commission, whilst acknowledging the problem
posed by delays in the disposal of court cases, did not
recommend time limitation because of difficulties encountered
by the courts and other agents involved in the administration of
justice. The Commission, however, recommended that the Law
Association of Zambia, the Judiciary and the Government
institutions involved should continue to seek ways of addressing
the problem.

The Commission, however, agrees with the Mwanakatwe
Commission which felt that there was need to place time limits
on the courts and executive agents involved in the administration
of justice in order to secure the right to access justice. The
Mwanakatwe Commission recommended enshrining of the right
to administrative justice in the Constitution.

The Commission further observes that the right to administrative
justice is just as important as the right to justice in ordinary
courts. A petitioner has demanded that administrative action that
has adversely affected the liberties of the individual should be
followed with the furnishing of reasons for such action. The
Commission also observes that the right to administrative justice
can be supplemented by the existing remedy of judicial review of
administrative action. To enhance the effectiveness of this
remedy, this too can explicitly be enshrined in the Constitution.

Two petitioners called for individuals acting as agents of the
State to be personally accountable for violating the Bill of
Rights. The Commission notes that these submissions would be



an improvement on existing provisions of redress available at the
moment to an aggrieved party.

The Commission feels that individual accountability will make
individuals more careful and conscious of their legal obligations
towards citizens and place the burden of accepting or rejecting
unlawful directives by superiors on their junior officers.

The Commission does, however, think that individual
accountability should be in addition to the State equally being
accountable for the acts or omissions of its agents.

Further, the Commission observes that courts should not insist on
security of costs in cases involving the public interest. The
Commission is in agreement that security for costs would hinder
public interest litigation in a democratic society. Two other
petitioners wanted appeals in matters involving allegations of
violation of fundamental rights and freedoms not to be declined
on grounds of being frivolous or vexatious. The Commission
does not agree with the rationale of this submission because if an
appeal is frivolous and vexatious, it means that it is without
merit.

With respect to the subject of cohesive orders against the State,
the Commission observes that immunity of the State against
coercive orders is common practice in Commonwealth countries
and elsewhere. This is intended to protect the State from
mischievious disruptions in its discharge of functions. The
rationale is that the State cannot be bankrupt and it would pay
judgment creditors. However, in Zambia, the situation has
deteriorated to levels where immunity has been abused
excessively, thus, contributing to high levels of domestic debt. It
has also resulted in loss of confidence by suppliers in the State
and other public institutions.

The Commission further notes that enforcement of coercive
orders against the State, local authorities and other public
institutions is barred by statute. This immunity may be
inconsistent with the fundamental right and interests of
individuals and institutions that cannot enjoy the fruits of court
judgments.



Recommendations

Having considered all the submissions as well as the provisions
of the current Constitution and the constitutions of other
countries, the Commission recommends that:

* the right of access to justice should be enshrined in the
Constitution under the Bill of Rights;

* legislation should be enacted to give the Chief Justice
enough administrative powers to supervise, monitor and
keep a record of timely delivery of judgments;

e the Judicial Service Commission should be given
supervisory powers by the Constitution;

e Article 18 of the Constitution should be maintained, but
should include a provision specifying that an accused
person must be brought before a court within reasonable
time, but in any case not later than 48 hours after arrest;

* the right to legal representation should be enshrined in the
Constitution;

* the right to administrative justice as well as the right to
judicial review of administrative actions should be
enshrined in the Constitution;

* appropriate legislation should be enacted to provide for the
procedural and substantive details of these rights;

¢ the ground for removal of Judges for “incompetence” in the
Constitution should include failure to deliver judgment
within a reasonable time and without undue delays;

* the Legal Aid Department should be restructured,
strengthened and decentralised to all provinces and
districts;

e that Small Claims Court created under the Small Claims
Court Act should be re-established and strengthened;

* individual accountability should be made a provision under
the Constitution in order to enhance observance of the Bill



of Rights, but this should be in addition to the existing
provisions of the law on accountability; and

¢ the Constitution should provide that no security for costs
shall be ordered by Courts on matters of public interest
litigation and that existing provisions on vexatious and
frivolous litigations should be retained.

The Commission further recommends that in order to redress this
abuse of immunity and deprivation of the right to justice:

e the Constitution should explicitly provide relief to
aggrieved parties against the State in enforcing judgments
and that this relief should be extended to local authorities
and other public institutions; and

e the State Proceedings Act should be amended so that
judgement can be executed after a period of six months.

3.2.2.13 Rights of Suspects, Accused Persons and Prisoners
Submissions

A number of petitioners wanted the rights of accused persons and
prisoners to be guaranteed in the Constitution (39). The petitioners
said that accused persons and prisoners should be protected from
torture and inhuman and degrading treatment. Other petitioners
said that no person should be detained without being taken to
Court within a specified period (9). One other petitioner felt that all
persons arrested or detained should be brought before the nearest
court of competent jurisdiction within 24 hours of arrest or be
released on bond (1). The petitioner further suggested that police
officers should be obligated to read to a suspect her/his
constitutional rights at the time of arrest (1).

One other petitioner said that by the fourth day of detention or
restriction, a person should be informed in writing in a language
he/she understands specifying in detail the grounds upon which
he/she is restricted or detained (1). Another petitioner said that
families of suspects should not be treated like suspects (1).

One petitioner said that entry of a nolle prosequi should result in
acquittal of the accused person (1) whilst two others said that there
should be a time limit within which an accused person who has
been discharged on entry of a nolle prosequi may be charged
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afresh on the same facts (2). The reason advanced for this
submission was to prevent abuse of power.

One petitioner suggested that prisoners should be segregated
according to the type of offence in order to promote a conducive
environment for reform (1).

Observations

The Commission observes that a number of petitioners expressed
concern at the manner in which suspects and prisoners are treated
by law enforcement agencies. They also complained about the
practice of Police officers detaining innocent relatives of suspects
as a bait for the arrest of offenders. A few other petitioners
complained about detention of suspects for lengthy periods without
providing reasons for their detention.

The Commission further notes that unconventional methods of
crime detection are being used because of the lack of scientific
methods of detection and facilities available to law enforcement
officers. This has in turn resulted in Police obtaining evidence
coercively and in circumstances which may not be permitted by the
Constitution.

The Commission also observes that suspects and prisoners are
human beings and deserve dignified treatment and should be
protected from torture and inhuman and degrading treatment.
Protection from torture and inhuman treatment is currently
provided for in Article 15 of the Constitution. This protection is
available to all persons, including suspects and prisoners.

The Commission also notes that Zambia is a signatory to and has
ratified a number of international human rights instruments such as
the Convention Against Torture and other Cruel, Inhuman and
Degrading Treatment (CAT) and it should therefore pursue
policies and practices that enhance the observance of human rights.

In addition, the Commission observes that persons committing
crimes should be responsible for their actions and that no other
person should be made to pay for the wrongs of another person.
Criminal conduct is personal, as mens rea (guilty intention) is not
transferable to another person.

It is the view of the Commission that every person has a right to
freedom of movement and if it is to be curtailed, grounds should be
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furnished so that, if the person so wishes, he/she can challenge the
detention.

In relation to the treatment of prisoners, the Commission notes
several international instruments that provide for minimum
standards of treatment of prisoners, namely the body of principles
for the protection of all persons under any form of detention or
imprisonment, and the basic principles for the treatment of
prisoners. The Commission further notes that the lack of domestic
legislation on treatment of offenders and prisoners has meant that
various sets of guidelines and model standards formulated by the
United Nations are of particular significance in indicating
standards agreed by consensus of the international community.
These international minimum standards require, among other
things, that persons under any form of detention or imprisonment
be treated in a humane manner and with respect for the inherent
dignity of the human person. They also provide for impartiality
and specific prison conditions from food to recreational facilities.

On the issue of nolle prosequi, the Commission notes that it is
common practice in Commonwealth countries to reserve this
power to the Director of Public Prosecutions (DPP). The power of
the DPP to issue a nolle prosequi is intended for the protection of
the public interest. This power has, however, persistently been
abused, causing inconveniences and anxieties to individuals who
are made to live with the threat of arrest indefinitely.

While accepting the need for the power of entering a nolle
prosequi to be vested in the DPP and that this power should be
used sparingly and in good faith, past experience has shown that
there has been persistent abuse of this power. The Commission is
of the view that public interest can still be protected, but within
restricted scope.

Recommendations

The Commission therefore recommends that the Constitution
provide that any one who is a suspect or is arrested or is an accused
person or remanded in custody for allegedly committing an offence

should have the right:

* to a fair hearing within a reasonable time by an independent
and impartial court established by law;

* to be informed promptly of the right to remain silent and
the consequences of remaining silent;
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to be informed as soon as reasonably practicable, in a
language that he/she understands in detail, of the nature of
the offence charged;

to be given adequate time and facilities for the preparation
of his defence;

to defend herself/himself before the court in person or at his
own expense, by a legal representative of her/his own
choice unless legal aid is granted in accordance with the
law;

to be afforded facilities to examine, in person, or by her/his
legal representative the witnesses called by the prosecution
before the court and to obtain the attendance and carry out
the examination of witnesses to testify on her/his behalf
before the court on the same conditions as those applying to
witnesses called by the prosecution;

to have, without payment, the assistance of an interpreter if
he/she cannot understand the language used at the trial;

not to be compelled to make any confession or admission
that could be used in evidence against her/him and that
illegally obtained evidence should not be admissible,
except where such evidence is relevant and excluding it
would be detrimental to the administration of justice;

not to be compelled to give self-incriminating evidence;

to be brought before a court as soon as reasonably possible,
but not later than 48 hours after arrest;

to be released on bail if it is in the interest of justice;

to compensation for wrongful detention;

to conditions of detention that are consistent with human
dignity, including at least physical exercise and the
provision, at State expense, of adequate accommodation,

nutrition, reading material and medical treatment; and

of access to legal representation before, during and after
arrest.
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The Commission also recommends that persons detained under the
Preservation of Public Security Regulations should be furnished
with reasons for their detention within four days.

The Commission further recommends that the Constitution should
provide that every prisoner should have a right to:

* be treated with the respect due to their inherent dignity and
value as human beings; and

* be entitled to send and receive letters and visits, subject to
such restrictions as may be necessary for the maintenance
of discipline and order in prison and the prevention of
crime.

The Commission also recommends that the Constitution should
provide that:

* while the power of the entry of nolle prosequi can be
retained, the exercise of the same should be conditioned on
the DPP being required to obtain leave of the court for
entry of nolle prosequi and the court having power to
inquire into the grounds thereof;

* entry of a nolle prosequi should not, automatically, result in
an acquittal; and

* where nolle prosequi has been entered, an accused person
should only be charged afresh on the same facts within a
reasonable time (not being later than 12 months), after
which period the person shall be deemed to have been
acquitted.

3.2.2.14 Right to Bail
Submissions

A number of petitioners made submissions that the right to bail
should be guaranteed by the Constitution (83). Some petitioners
felt that exceptions to bail should only be in cases of murder, rape,
defilement, deliberately infecting someone with HIV/AIDS, cattle
rustling and in cases of economic crimes, such as fraud and
corruption (63). Some petitioners said that the question of bail
should not be in the Constitution, but should be left to the
discretion of courts (5).
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A few petitioners suggested that the offence of motor vehicle theft
should be bailable (8).

Observations

The majority of petitioners who spoke on the subject of bail called
for the right to bail to be enshrined in the Constitution whilst others
did not want it to apply to certain serious crimes. A few petitioners
were of the view that the Constitution should not make provision
for bail, but that this should be left to the discretion of the courts.

The Commission observes that the concept of bail is founded on
the principle that every person is presumed innocent until proven
guilty, which is enshrined in the Constitution. If the Constitution
guarantees presumption of innocence, then bail should be made
available in all cases. Subjecting suspects to detention for long
periods before their cases are disposed of violates this principle.
The Commission is, however, aware that the Constitution does not
explicitly provide for the right to bail. This may explain the
apparent lack of appreciation by many people of the concept of
bail.

The Commission notes that the majority of petitioners were
concerned about the number of cases in which bail is not available
to suspects. They were especially concerned about the denial of
bail to persons charged with motor vehicle theft. They expressed
misgivings at the way the law was amended to make this offence
non-bailable without any apparent convincing reasons.

A minority of petitioners did not wish to see the issue of bail
reflected in the Constitution. These felt that bail could be ably
handled at the discretion of courts of law.

In terms of comparisons, the Constitution of Uganda provides for
the right of an accused person to apply and be granted bail on such
conditions as the court considers reasonable. The Constitution of
Ghana, on the other hand, provides for the release of a detained
person who is not tried within a reasonable time unconditionally or
upon reasonable conditions.

Taking the above into consideration, the Commission finds merit
in the argument that the right to bail be a constitutional right.
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Recommendations

The Commission, therefore, recommends that the Constitution
should explicitly provide that:

* all offences are bailable;

* the question of whether or not bail should be granted
should be left to the discretion of courts; and

* in the event of bail being denied, the accused person must
be tried within 90 days or thereafter be released on bail
unconditionally or upon reasonable conditions.

3.2.2.15 Right to Vote
Submissions

A few petitioners said that eligibility to vote should be restricted to
those with minimum education qualification, for example grade
nine (2). One petitioner called for the right to vote to be restricted
to those who pay tax (1). These petitioners argued that there was
need to ensure that those eligible to vote do so responsibly and are
not ignorant or vulnerable to corruption.

Observations

Although this is an extremely important civic duty and obligation,
very few petitioners addressed this subject. The majority of those
who addressed the subject were concerned that uneducated voters
may not be in a position to vote responsibly because they were
prone to manipulation by politicians. Petitioners therefore wanted
a Constitution that restricts the right to vote to persons who have
attained a minimum of Grade 9 certificate and those who pay tax.

The Commission observes that in all democracies, the right to vote
and be voted into office is based on the principle of universal adult
suffrage. Restricting the right to vote to those who have attained a
certain standard of education or those who pay tax would be
undemocratic and discriminatory, and the Commission is enjoined
in its terms of reference to identify discriminatory laws that should
be eliminated. In addition, such restrictions in a country with a
high level of unemployment and high levels of illiteracy would
inevitably mean excluding most people from the electoral process.
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The Commission also observes that in the current Constitution,
there is no provision on the right to vote. This lacuna on such an
important right ought to be remedied by an explicit provision in the
Constitution.

However, the Electoral Act does provide for the qualifications of a
voter. The Act defines a voter as any Zambian of 18 years and
above.

Universal adult suffrage is the foundation of every democratic
electoral system, since it ensures that every adult has the right to
participate in elections or to stand for elective office. The State
should therefore have a duty to facilitate the exercise by the citizen
of the right to vote, including to register as voters.
Correspondingly, citizens have a duty to register as voters and to
vote.

Recommendations

The Commission therefore recommends that the Constitution
should provide:

* for the right of every citizen to vote in explicit terms which
should be in the Bill of Rights;

* that the State shall have a duty to ensure that citizens
exercise their right to vote and that they register as voters;
and

* that it shall be a duty of every citizen to register as a voter
and to vote in all elections and that this should be reflected
in the Chapter on Directive Principles of State Policy and
Duties of a Citizen.

Right of Access to Public Information/Academic and
Intellectual Freedoms

Submissions

Some petitioners made submissions that the right to access public
information held by the Government should be guaranteed by the
Constitution (17). These included the Press Association of Zambia
(PAZA), Zambia Union of Journalists (ZUJ), Society of Senior
Zambian Journalists (SSZJ) and Zambia Media Women
Association (ZAMWA).
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PAZA further said that the recommendations of the Mvunga and
Mwanakatwe Commissions should be adopted with some additions
as follows:

* the right of access to information should be made a
justiciable right, including the right to make all official
documents public unless such documents have been
classified “secret”;

e Parliament should enact a law to facilitate the realisation of
freedom of information;

* persons who are involved in the production and
dissemination of ideas should be protected and no person
should be hindered in the enjoyment of academic and
intellectual freedom; and

* apart from the Government, political parties, individuals
and organisations should be free to establish their own
newspapers, publications and other media.

Petitioners raised concerns with respect to criminal offences and
other restrictions relating to access to information in various
statutes such as the Penal Code, the Defamation Act, the Radio
Communications Act, the Preservation of Public Security Act and
the Protected Places and Areas Act.

The main reason advanced by petitioners who advocated these
rights and freedoms was that these were essential to democratic
governance, transparency, accountability and development. They
further argued that an informed public would participate in and
contribute better to the development of the country.

One petitioner, however, said that the right of access to public
information held by the Government should be subject to national
security considerations (1).

Observations

The majority of petitioners, including the media fraternity, raised
concern at the effect of restrictions on access to information held
by the Government on democratic governance, transparency,
accountability and development. They argued that the public had a
right to receive information, including that held by the State.
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The Commission observes that public information is generally
understood to mean all that information of a public interest held or
in the custody of the Government or other public institutions.
Petitioners expressed concern with regard to certain statutes that
have the effect of restricting the right of access to public
information, such as the Preservation of Public Security Act and
the Official Secrets Act.

The Commission is of the view that access to information by the
public, including information held by the Government, is essential
in ensuring good governance, transparency and accountability.
Therefore, the Freedom of Information Bill, which has already
been initiated by the Government, is a positive development and
should have constitutional backing if the right of access to public
information has to be realised. However, the Commission is
mindful that unrestricted access to information held by the State
could, in certain circumstances, be harmful to state security.

With respect to academic and intellectual freedom, the
Commission wishes to observe that this freedom, which includes
the freedom to undertake research in any field and impart
knowledge in any form, as well as property rights in research
results, is essential to the intellectual development of the individual
and beneficial to political, social, economic, scientific and cultural
development of any society.

The Commission also notes that the Mvunga Commission
recommended that political parties, individuals and organisations
should be free to establish their own newspapers and other media
subject to legislative regulation. The Mwanakatwe Commission
recommended that every person should have the right of access to
all information held by the State or any of its organs at any level of
Government in so far as such information is required for the
exercise or protection of any of that person’s constitutional rights.
The Commission also recommended that no person should be
hindered in the enjoyment of his or her academic and intellectual
freedom.

Recommendations

The Commission recommends that the Constitution provide in the
Bill of Rights that:
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every person should have the right of access to public
information, but that it should be subject to national
security considerations;

Parliament should enact a law that would facilitate the
realisation of this right;

no person should be hindered in the enjoyment of academic
and intellectual freedom; and

political parties, individuals and organisations should be
free to establish their own newspapers, publications and
other media, subject to provisions of the law.

Freedom of the Press

Submissions

A number of petitioners, including the HRC, PAZA and ZUJ made
submissions that Press freedom should be explicitly enshrined in
the Bill of Rights (110). Some petitioners, particularly media
organisations, emphasised that this freedom deserved a separate
Article and said that the following recommendations of the
Mwanakatwe Commission should be adopted:

every person should have the right to freedom of the Press,
media and artistic creativity;

Press material or other communications should not be
subjected to any form of censorship;

public owned media should be managed in a manner that
ensures impartiality of a diversity of opinions;

journalists should not be compelled to divulge their sources
of information;

the registration or licensing of any media should not be
unreasonably withheld or refused; and

Parliament should not enact any law abrogating freedom of
the Press.

The media organisations further said that there should be no
derogations in the Constitution from the rights and freedoms
pertaining to the Press. They also suggested that the public media



should be funded by Parliament and managed by a Board
appointed through a public process in order to ensure transparency.
One petitioner called for the privatisation of the public media (1).

The main justification given for these submissions was that the
freedom of the Press is so fundamental to the flow of information
and development of any nation that it ought to be accorded a
distinct place in the Bill of Rights. In this regard, some of the
petitioners bemoaned the culture of harassment of journalists,
particularly over Press coverage of issues of a political nature.
They also expressed concern that media organisations were not
protected by the Constitution against defamation suits.

Petitioners were concerned about criminal offences and other
constraints created by statutes such as the Penal Code, the
Defamation Act, the Radio Communications Act, the Preservation
of Public Security Act and the Protected Places and Areas Act. In
particular, petitioners expressed concerns about the offence of
criminal libel, which they said constituted a major hindrance to
Press freedom.

On the other hand, some petitioners felt that Press freedom should
be limited (15). Those opposed to this freedom being specifically
enshrined in the Constitution feared that it was likely to be abused.

One petitioner said that Press freedom was adequately covered in
the present Constitution (1).

Observations

The Commission notes that the majority of petitioners who
addressed this subject, including the media fraternity, desired
inclusion of an explicit Article on freedom of the Press in the Bill
of Rights. These petitioners argued that Press freedom was so
fundamental to the flow of information and development that it
deserved a distinct place in the Bill of Rights. They further wanted
no derogations from this right. It is apparent from the submissions
that these petitioners also wanted to be exempted from defamation
suits, in particular, criminal libel.

On the law of defamation, the Commission notes that going by
case law developed in our courts, the media is protected in the
coverage of the subject of public interest. In this regard, the media
has available defences of justification, qualified privilege and fair
comment if the publication is not motivated by malice.



Notwithstanding the defences available against libel, the
Commission is mindful of the concerns of the media that the
offence of criminal libel is a hindrance to Press freedom because of
the constant threat of harassment by law enforcement agents and
imprisonment.  In this regard, the Commission considered the
question whether or not there is justification for the country to
have the offence of criminal libel on its statute books.

Modern libel and slander laws, as exist in many Commonwealth
countries, the United States of America and in the Republic of
Ireland are descended from English defamation law. The earlier
history of the English law of defamation is somewhat obscure.
Civil suits for defamation can be traced as far back as 1272.
However, it is uncertain whether any criminal process was in use
during the early history of the law. Criminal libel was first
established at common law and ingredients of the offence included
spreading false reports about the Monarchy. Later, the offence
became statutory.

Therefore, historically, criminal libel was intended to protect Kings
and Queens from public scandal, as they were regarded as
incapable of committing any wrong.

In Zambia, the offences of defamation of the President and
criminal libel are a colonial legacy and are provided for in the
Penal Code.

Any person who, with intent to bring the President into hatred,
ridicule or contempt, publishes any defamatory or insulting matter
whether by writing, print, word of mouth or in any other manner is
guilty of an offence and is liable, on conviction, to imprisonment
for a period not exceeding three years. The offence is not clearly
defined. There is a danger, therefore, of the courts overlooking the
rights and freedoms of the individual in their interpretation of the
offence.

Further, the Penal Code provides for the offence of criminal libel,
which concerns defamation of another person by print, writing,
painting, effigy, or by any means other than exclusively by
gestures, spoken words or other sounds unlawfully published.

Criminal prosecutions for defamation have been almost
exclusively in respect of alleged defamation of the President. In
the majority of cases involving private citizens, defamation is dealt
with by way of civil claims.



The mischief that the offence of defamation of the President is
intended to prevent is bringing the President and the Government
into hatred or contempt, because this can lead to public discontent
or disaffection. The Penal Code also provides for offences in
respect of seditious practices, that is inciting the public to rebellion
or agitation, under which this mischief can be addressed.
Defences to the offences relating to seditious practices are
stipulated in the Penal Code and, in the opinion of the
Commission, adequately protect the rights and freedoms of the
individual and the public interest.

In light of the foregoing considerations, the Commission feels that
the continued existence of the offence of criminal libel is an
unjustified hindrance to the enjoyment of freedoms, particularly
under the democratic dispensation.

On the question of disclosure of sources of information, the
Commission notes that journalists are not protected from
disclosing their sources of information in court proceedings when
directed to do so. This is because the defence of privilege from
disclosing sources of information is only accorded to
communication between a client and her/his lawyer.

The Commission acknowledges the rationale advanced by
petitioners that journalists should not be compelled to disclose
their sources of information even when directed to do so.
Petitioners have put forward the pursuit of truth as justification and
that it is in the public interest that they should obtain information
in confidence and publish it for, by doing so, they bring to the
attention of the public that which the public should know.
Journalists can expose wrongdoing which would otherwise go
unnoticed and unabated. It is argued that in pursuit of their
professional duty, they need to access information without
disclosing their source. Otherwise, their informers will not be
willing to provide the information.

The Commission, however, wishes to observe that disclosure of
sources may enhance the credibility of the defence. In the opinion
of the Commission, the question whether or not a journalist should
disclose her/his source of information is a matter that is best left to
the discretion of the court which should weigh the conflicting
interests. These are on the one hand, the need to maintain the
confidentiality of the journalist’s source of information and, on the
other hand, the public interest or the interest of justice.



With respect to the current provisions of the Constitution relating
to Press freedom, the Commission notes that Article 20 of the
Constitution does provide for “freedom to impart and communicate
ideas and information without interference ...” which can be
interpreted to include freedom of the Press. However, the
Commission feels that Article 20 does not adequately protect press
freedom, especially because no express mention of this freedom is
made in that Article. Article 20 (2) of the Constitution does not
permit derogations from the freedom of the Press which is not
categorically stated in paragraph (1) of that article.

The Commission agrees with the petitioners that freedom of the
Press is vital to the flow of information in a democratic society and
therefore deserves a specific place in the Bill of Rights.

Currently, registration and licensing of electronic media is
provided for under the Independent Broadcasting Authority Act
and the function is entrusted with the Authority. Registration of
print media organisations is provided for under the Printed
Publications Act, Cap. 161 and the National Archives Act, Cap.
175 and is the function of the National Archives. The Commission
agrees with the Mwanakatwe Commission which recommended
that the registration or licensing of media should not be
unreasonably withheld, withdrawn or refused.

The Commission also notes with interest the recommendations
made by the Mwanakatwe Commission on this subject. In this
regard the Commission concluded that a free Press was a great
pillar of democracy and that all legal and administrative
mechanisms that tended to frustrate full Press freedom should be
removed. Among the specific recommendations that the
Commission made were that journalists should not be compelled to
divulge their sources of information and that the registration or
licensing of any media should not be unreasonably withheld,
withdrawn or refused.

Recommendations
The Commission therefore recommends that:

* press freedom be specifically provided for under the Bill of
Rights;

* the current constitutional provision that prohibits
derogations from this right should be maintained, except
that this right should also acknowledge the importance of
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the law of libel which seeks to protect public interest and
the interests of others in circumstances where there is
disregard of these interests;

The Commission further recommends that the Constitution should
provide that:

* every person should have the right to freedom of the Press,
media and artistic creativity;

* press material or other communications should not be
subjected to any form of censorship;

* public-owned media should be managed in a manner that
ensures impartiality of a diversity of opinions;

* the courts should have the discretion of determining
whether or not a journalist should be compelled to divulge

their sources of information;

* the registration or licensing of any media shall not be
unreasonably withheld, withdrawn or refused; and

* parliament should not enact any law abrogating freedom of
the Press.

Further, the Commission recommends that the offences of criminal
libel and defamation of the President should be repealed.

Freedom of Speech and Expression

Submissions

A number of petitioners wanted the freedom of speech and
expression to be guaranteed by the Constitution (41), while others
felt that it should be limited (6).

One petitioner said that the Constitution should prohibit offences
of sedition and defamation of the President, arguing that these are
used as instruments for the harassment of innocent persons (1).

Observations

Relatively few petitioners made submissions on this subject. The
majority of these petitioners called for freedom of speech and



expression to be enshrined in the Bill of Rights while a very small
number wanted this right to be restricted.

The Commission wishes to observe that freedom of expression
permits people to impart and receive ideas and information. This is
a very important right that not only ensures individual self-
fulfillment, but also helps build a pluralistic and tolerant society
which permits a multitude of ideas and philosophies. This right is
therefore a cornerstone of any democracy and must be protected.
Under the current Constitution, this freedom is protected in Article
20 on the freedom of expression. However, this provision does not
explicitly define what freedom of expression is.

Constitutions of other countries such as South Africa and Uganda
define freedom of expression as including freedom of the press and
other media; freedom to impart and receive information or ideas;
freedom of artistic creativity and academic freedom. The
Commission is, however, of the view that although this right seems
to be adequately protected under the provisions of the current
Constitution, there may be need for the Constitution to define the
term “freedom of expression”.

The Commission further observes, as already noted under Press
freedom, that laws on libel and defamation are necessary in a
democratic society because they ensure that the right of expression
is not used as a tool to trample on other people’s rights. These laws
are essential because they ensure the observance of fundamental
rights of the individual. As earlier stated under Press freedom,
defences to the offences relating to seditious practices as provided
by law adequately protect the freedoms of speech and expression
of the individual. However, as already recommended under Press
freedom, the offences of criminal libel and defamation of the
President should be repealed.

Recommendations
The Commission therefore recommends that:
e the current constitutional provision should be
maintained and the term “freedom of expression”
should be defined by the Constitution and should

include:

a) freedom of the Press and other media;



b) freedom to receive and impart information

or ideas;
C) freedom of artistic creativity; and
d) academic freedom and freedom of scientific
e) research.

e Laws on civil libel and defamation should be
maintained, as every right entails a corresponding duty
in relations between people.

3.2.2.19 Freedom of Association and Assembly
Submissions

Some petitioners specifically called for the freedom of association
and assembly to be entrenched in the Constitution (8). Others said
that there should be no derogation from these freedoms and called
for the right to demonstrate, as an expression of freedom of
assembly, to be protected by the Constitution (12). They further
demanded that the Police should be prohibited from suppressing
anti-Government demonstrations.

A number of petitioners felt that the Public Order Act should be
repealed as it is applied, in a discriminatory manner in favour of
the ruling party (103). Some said that the Act should be reviewed
and amended (25) while a few felt that it should be maintained (5).

Some petitioners suggested that powers to review decisions of the
police under this Act should be vested in the courts instead of the
Minister (4).

Others wanted the policy of “One Industry One Union” to be
reintroduced (9).

Observations

The majority of those who petitioned on this subject were
concerned with the administration of the Public Order Act by the
police. They accused the Police of discrimination in the application
of this Act in favour of the ruling party. They also called for the
right to demonstrate, as an expression of the freedom of assembly,
to be protected by the Constitution.



The Commission observes that the right to organise and participate
in public gatherings is inherent in the freedom of expression and
freedom of assembly and association.

Article 21 of the present Constitution protects these freedoms, but
also provides for derogations in the interest of defence, public
safety, public order, public morality or public health etc. The
Public Order Act was enacted as a result of one of these
derogations and was intended to maintain and preserve order in the
country. However, if these derogations are given broad
interpretation, they may limit the level of protection accorded by
this Article.

The provisions of the Public Order Act that required a police
permit for public gatherings were clearly inconsistent with the
freedoms of expression, assembly and association as enshrined in
the Constitution. Following the Supreme Court decision in the case
of Mulundika and Others Vs The People and the subsequent
amendment to the Act, it is no longer necessary to obtain a police
permit before exercising freedom of expression, assembly and
association.

The Commission observes that although this Act no longer
requires persons wishing to demonstrate or hold any gathering to
obtain a police permit, the requirement that notice should be
furnished to the Police at least seven days before the event has
been used by the Police as a loophole to selectively deny some
political parties and organisations the right to peaceful assembly.
This requirement allows the Police to propose an alternative venue
or date for such assembly if, in their view, they are unable to police
the event. This, in some cases, means that those wishing to
demonstrate on a particular day and for a particular purpose are
denied the opportunity to express their views.  Further, the
Commission notes that the Act makes no distinction between
various public gatherings, such as processions and outdoor and
indoor meetings. It also does not take into account the different
places in which these public gatherings are held, for example,
rural, urban and peri-urban settings.

The Commission is therefore of the view that the concerns
expressed by petitioners on this issue are as a result of the misuse
of this Act by the police and do not necessarily imply that this is a
bad law. The Public Order Act is necessary to preserve law and
order in the country so as to ensure that individuals enjoy their
constitutional ~— rights  without hindrance. = However, its



administration is far from satisfactory and there is therefore need
for administrative measures to be put in place to curb the misuse of
its provisions.

The Commission takes note of the observations made by the
Mwanakatwe Commission that citizens must be free to petition the
Government by way of peaceful demonstrations without the need
for police permits. The Commission also notes that the
administration of the Act has, on a number of occasions, invited
valid criticism from stakeholders and citizens at large. However,
this is no justification for the repeal of the Act. The Commission
wishes to observe, however, that even in its present amended form,
the Public Order Act can be improved upon. Indoor meetings, for
example, may not require police notification. Further, in certain
circumstances, the notice period can be abridged or dispensed with
altogether.

Finally, the Commission wishes to agree with the recommendation
of the Mwanakatwe Commission that the right to the freedoms of
association, peaceful assembly, demonstration and petition should
be reflected in the Constitution and each freedom should stand on
its own.

Recommendations

The Commission, therefore, recommends that the right to the
freedoms of association, peaceful assembly, demonstration and
petition should be reflected in the Constitution and each freedom
should stand on its own.

The Commission also recommends that the Public Order Act
should be reviewed and amended to:

* provide that where it is shown that there is need for an
urgent demonstration or gathering, the requirement of
seven days notice should be waived or abridged to a shorter
period;

* exempt indoor meetings from the requirement of
notification;

* make the Act more flexible and permissive, taking into
account factors such as the duty of the Police to provide
security and surveillance at public meetings and the need
for an independent appeals tribunal and to localise appeals;
and



* ensure that Police training programmes are appropriately
structured so as to equip them with skills in administering
the Act

The Commission also recommends that the right to the freedoms of
association, peaceful assembly, demonstration and petition should
be reflected in the Constitution and each freedom should stand on
its own.

3.2.2.20 Freedom of Worship and Conscience
Submissions

There were few petitioners who called for freedom of worship to
be enshrined in the Constitution (14).

Some petitioners said that churches should be exempted from
paying tax (18).

Others felt that the criteria for registration of churches and other
religious organisations should be reviewed to curb the proliferation
of churches (23).

Observations

The Commission observes that the major concern of most
petitioners who addressed this issue was the proliferation of
churches in the country. These petitioners called for a review of
the regulations governing churches and other religious bodies so as
to arrest the trend.

The Commission agrees with these petitioners that there has been a
proliferation of churches, but notes that the Constitution guarantees
freedom of worship and conscience. This freedom implies that
individuals are free to establish churches, provided they comply
with statutory requirements.

On the suggestion by some petitioners that churches be exempted
from paying tax, the Commission observes that since churches are
charitable organisations, they should be registered and monitored
under the relevant legislation. It is noted that under current
legislation, profit making charitable organisations are required to
pay tax while those that are engaged in non-profit making ventures
are not. It is the Commission’s view that there is no basis for a
blanket exemption of all churches from paying tax.
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Recommendations
The Commission therefore recommends that:

* the current constitutional provisions on freedom of worship
and conscience should be maintained;

* churches and other religious organisations should continue
to be registered and monitored under relevant legislation,
but that this legislation should be reviewed to provide
criteria for registration, compatible with the freedom of
worship; and

* churches and other religious organisations engaged in profit
making ventures should continue paying tax, as required by
law.

3.2.2.21 Right to Property
3.2.2.21.1 The Right of the Individual to Property
Observations

Although there were no submissions on the subject
of the right of the individual to property per se, the
Commission feels that it is so fundamental that it
deserves to be addressed in the Constitution.

According to modern theories, property is any
thing, short of another person, which, within the
bounds of natural law, a person can use. Property
comes about through the productivity and invention
of a person or persons. There are two main
categories of properties, that is, real property (land)
and personal property (moveable). Some personal
property can be physically possessed whilst others,
such as copyright or labour cannot.

One of the most valuable aspects of the right to
property is the power of perpetuating property in
families, that is, to inherit or to transfer or lend
one’s property to another for a price or as a gift.
Property is central to a country’s economy which is
driven by the enterprise of its citizens. For
enterprise to thrive, it is essential that it exist in an
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environment where the right to property is
guaranteed and protected. It follows, therefore, that
no government can claim legitimacy if it is not able
to give recognition to and protect the right to
property. To this effect, the right to property and
protection of this right must be incorporated as a
cornerstone to a country’s constitution. Currently,
the Constitution only guarantees the right of the
individual to protection from deprivation of

property.
Recommendations

The Commission recommends that the right of the
individual to property be included in the
Constitution as a justiciable right.

Intestate Succession Act
Submissions

A large number of petitioners made submissions
that the present system of sharing the deceased’s
estate should be reviewed to ensure that the interests
of parents of the deceased are adequately addressed
(547). These petitioners, who comprise mainly
elderly people, argued that the 20% apportioned to
parents is too small. They further argued that
parents invest a lot in educating their sons and,
therefore, should receive a substantial share of their
estates upon death. They said that, in many
instances, widows do not take care of the surviving
children. They suggested that parents should receive
between 40% and 50% of the estate of their
deceased sons.

A few petitioners, however, felt that the Intestate
Succession Act should be maintained (7).

Thirteen petitioners said that penalties under the
Intestate Succession Act should be made stiffer

(13).
Two petitioners suggested that the Constitution

should oblige Parliament to review succession laws
in order to ensure that they are gender sensitive and
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that inheritance should be in accordance with the
written law and not customary law (2).

Observations

The Commission wishes to observe that the issue of
the Intestate Succession Act was highly subscribed
to by petitioners.

Many of these petitioners complained about the
20% share of a deceased’s estate that is allocated to
parents of a deceased who has died intestate. These
petitioners would like to see a larger portion being
allocated to parents, and the majority demanded that
parents get between 40% and 50% of the estate.

The Commission observes that disparities in
percentage between parents, surviving spouse and
children have been highlighted by the devastating
effects of the HIV pandemic whereby younger
people are dying much earlier than their parents.
This has resulted in parents having nobody to fend
for them. This pressure makes it necessary that
there be a revision of the percentages to take care of
the new demands.

The Act has some glaring inadequacies in the
following respects:

* the term “child” is not defined in terms of
age, and the definition includes a child born
out of wedlock;

* whether or not a child born out of wedlock
has also a right to residence in the
matrimonial home and whether he or she
can initiate proceedings for an order of sale
and apportionment of proceeds of sale;

¢ what benefits an Administrator should have
in an estate; and

e categories of beneficiaries do not reflect
current SOcio-economic circumstances.
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The Commission notes that the Intestate Succession
Act was enacted to address problems of disposition of
property that arose as a result of many Zambians
dying without leaving Wills. The Commission further
notes that the practice of executing Wills, if
encouraged, would help resolve many of these
problems.

Recommendations

The Commission recommends that the Intestate
Succession Act should be urgently reviewed to take
into account the new demands from parents. In
particular, there should be:

* a more equitable formula of distribution of
the estate between parents on the one hand,
and children and the surviving spouse on the
other;

* a definition of a child in terms of age and
origin; what benefits an administrator should
have in an estate; categories of beneficiaries;
and

* a review of whether a child born out of
wedlock who was not living in the
matrimonial home has also a right to
residence in the matrimonial home and
whether he/she can initiate proceedings for
an order of sale and apportionment of
proceeds of sale.

The Commission also recommends that civic
education measures should be put in place to

encourage people to make wills.

Share of Matrimonial Property and Distribution
of Estate

Submissions
Two organisations representing the Women’s

Movement made submissions that women should be
entitled to a fair share of matrimonial property and
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maintenance, taking into account the means and
needs of the parties (2).

Observations

There were other petitioners who were concerned
about the share of matrimonial property and
maintenance of women, especially upon divorce or
death of a spouse. They explained that, in such
circumstances, women are normally deprived of a
share of the matrimonial property.

The Commission observes that, at present, the
Constitution does not offer protection to women in
this situation. However, the Commission is aware of
constitutions that have made provision for the
protection of spouses in the event of death of a
spouse or dissolution of marriage. For example, the
Constitution of Ghana protects a spouse from
deprivation of a reasonable provision out of the estate
of a spouse, whether or not the spouse died having
made a will. The same Constitution provides for an
equal share of property acquired during marriage
upon dissolution of that marriage.

The Commission considers this matter to be
important since it has a bearing on the individual’s
rights to property and that it needs to be enshrined in
the Constitution and made justiciable

Recommendations

The Commission recommends that the right to
matrimonial property should be provided for
explicitly in the Constitution, which should assert,
unequivocally, that a spouse be entitled to an
equitable apportionment taking into account all
relevant factors such as:

* contribution of the spouse to the acquisition
of the property during the subsistence of the

marriage;

* ability of the spouse to maintain herself or
himself; and
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* responsibilities of spouses towards their
children, if any.

3.2.3 Economic, Social and Cultural Rights

Submissions

3.2.3.1 Justiciability

A large number of petitioners made submissions in general
terms that economic and social rights, such as the right to
free education, health care, employment, shelter, food,
clean environment, water and sanitation should be
enshrined in the Constitution and be justiciable (404).
Petitioners argued that including these rights in the Bill of
Rights will oblige the Government to treat socio-economic
development as a priority.

A large number of petitioners said that social security for
vulnerable groups, such as the disabled and the aged,
should be provided for in the Constitution (98).

3.2.3.2 Economic Empowerment

3.2.33

There was a submission that the Constitution should
economically empower disadvantaged citizens such as
women, persons with disabilities and children through
affirmative action (1). One petitioner said that the mining
policy should be reviewed in order to empower Zambians
(1). Three others suggested that gemstone mining should be
left in the hands of Zambians (3)

Right to Education

Many petitioners called for the right to education to be
enshrined in the Constitution and that basic education
should be compulsory and free (146). One submission
from a group representing persons with disabilities called
for the Government to provide free education for persons
with disabilities (1) while another petitioner argued that the
Government should be compelled to spend at least 25% of
its annual budget on education (1).

Two petitioners said that all children with special needs and

those living with disabilities should have the right to
special education, treatment and care (2)
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3.2.34

3.2.3.5

Access to Education

There was a submission that access to education should be
provided equally in every province (1).

A few petitioners felt that the Government should open
new universities and higher institutions of learning (15)
whilst others suggested that a system of student loans
should be introduced to finance higher education (4).

There were two submissions to the effect that the school
calendar should be reviewed to ensure that children are at
home during the cold season (2).

Two other petitioners said that missionary schools that
were taken over by the Government should be handed back

(2).

There was a submission to the effect that all subjects in
schools should be taught in local languages (1).

There was also a submission that called for the
reintroduction of a bursary scheme (1).

Four petitioners felt that education up to Grade 7 should be
compulsory (4).

One petitioner said that every person should have the right
to basic and further education which the State should make
progressively available (1).

Educational Standards

One submission called for a more effective system of
inspecting and monitoring schools in order to enhance
performance and standards (1).

Three petitioners said that the number of subjects being

taught in schools should be reduced by introducing
specialisation early (3).
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3.2.3.6

3.2.3.7

3.2.3.8

One petitioner called for out-of-school children to be given
skills training for self-fulfillment (1).

One petitioner said that teachers should have practising
licences in order to enhance professionalism (1).

Another petitioner called for the reintroduction of Grade 4
examinations (1).

School Curricula

Seven petitioners felt that the Constitution should be taught
in schools (7).

One petitioner argued that Mathematics, Science and
Technology be given priority in schools (1).

Two petitioners said that the school curriculum should be
reviewed to include practical skills training (2).

Right to Education and Gender

Some petitioners said that the right to education for the girl
child should be enshrined in the Constitution (5).

One petitioner said that there should be no gender
discrimination when determining cut off point in schools

(D.

Four petitioners felt that pregnant school girls should not
go back to school after delivery (4). Others, on the other
hand, said that such girls should have a right to go back to
school (3).

Right to Health Care
Some petitioners called specifically for the right to health
to be enshrined in the Constitution (37). A number of them

added that medical care should be free.

A few petitioners said that free medical services should be
availed to those above 50 years (10).

One petitioner said that the Government should ensure that

all Zambians who cannot be treated locally are sent abroad
for treatment (1).
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Another petitioner suggested that more health centers
should be built in rural areas in order for people to access
health services (1).

A few petitioners felt that the law should be reviewed in
order to authorise Clinical Officers to prescribe drugs, sign
medical certificates and own private clinics (4).

Three petitioners said that health personnel should not go
on strike (3).

There was a submission to the effect that traditional healers
should be integrated in the Zambian health system (1).

Some petitioners argued that HIV/AIDS patients should be
treated free of charge and ARVs be provided at no fee (6).

One petitioner suggested that resources meant for
HIV/AIDS should be channelled through churches (1).

Four petitioners said that there should be heavy penalty for
violators of public health laws (4).

3.2.3.9 Right to Employment

A number of petitioners expressed the view that the right to
employment should be enshrined in the Constitution (20).

A few petitioners said that the Government should have an
obligation to employ all the students it trains (16).

Another petitioner suggested that 51% of management
positions in privatised companies should be held by local

people (1).
3.2.3.10 Rights of Workers
3.2.3.10.1 Protection by the Constitution

A number of petitioners felt that workers’ rights
should be enshrined in the Constitution. This is
to protect workers from exploitative and
discriminatory tendencies in the labour market
(33).
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3.2.3.10.2 Employment and Labour Laws

3.2.3.10.3

A few petitioners wanted the Employment and
Labour Laws to be reviewed in order to provide
for better protection of workers (25). Two
petitioners called for a review of the Investment
Act in order to ensure good conditions of service
for Zambian workers and to protect them from
abuse by investors (2). Another petitioner said
that every worker should have a right to fair and
safe labour practices and standards. The
petitioner further said that workers should be paid
at least a living wage consistent with the poverty
datum line (1).

Minimum Wage

Some petitioners called for the introduction of a
minimum wage (12).

3.2.3.10.4 Poverty Datum Line

3.2.3.10.5

3.2.3.10.6

3.2.3.10.7

Two petitioners wanted a Poverty Datum Line to
be determined (2).

Casual Workers

Two petitioners argued that people should not be
employed as casual workers for more than one
month (2).

Strikes

Two petitioners felt that strikes should be
outlawed (2) while one petitioner felt that
essential service employees such as medical
doctors should not go on strike (1). Two other
petitioners said that Police and other law
enforcement officers should have a right to strike

(2).
Right to form/belong to Trade Union

Two petitioners said that every person should
have a right to form and join a trade union or
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employees’ associations of their choice, and that
every trade union should have a right to engage in
collective bargaining (2). However, one other
petitioner said that the right of workers to belong
to any trade union of their choice should be
subject to a provision that the union is within the
workers’ industry (1).

3.2.3.10.8 Workers’ Compensation Act

It was suggested by two petitioners that the
Workers’ Compensation Act should be reviewed
to provide for better compensation packages (2).

3.2.3.10.9 Working Hours

Two petitioners called for the review of working
hours for public service workers so that they too
may participate in economic activities (2).

3.2.3.10.10 Maternity/Paternity Leave

One petitioner suggested that female workers
should be entitled to fully paid maternity leave
(1). Two others said that male employees should
have a right to paternity leave (2).

One petitioner felt that all Government workers
should be entitled to a medical allowance (1).

Some petitioners said that conditions of service
for civil servants should be improved (9).

Observations

The Commission observes that a relatively large number of
petitioners made submissions on the subject of economic,
social and cultural rights. The majority of those who
commented on the subject were concerned about the inability
of most Zambians to access health care, education,
employment, shelter, food and clean water.

The Commission also observes that while political and civil
(first generation) rights have been enshrined in the Bill of
Rights in all the Constitutions of the country starting with the
1964 Constitution, economic, social and cultural rights were
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only included in the Chapter on Directive Principles of State
Policy after the 1996 amendment to the Constitution.

The Mvunga and Mwanakatwe Commissions addressed this
subject and appreciated the important role economic, social and
cultural rights can play in the realisation of political and civil
rights. However, the two Commissions felt that these rights
could not be made justiciable because of the formidable
constraints in their realisation. It is for this reason that under
the current Constitution, economic, social and cultural rights
are placed under the Chapter dealing with Directive Principles
of State Policy and are non-justiciable. In the 1991
Constitution, before the 1996 amendment, some economic and
social rights were reflected in the preamble to the Constitution.

The Commission is aware of the distinction that is normally
drawn between the so-called negative rights (civil and political)
which outline areas in which States are not allowed to interfere
(for example freedom of expression, freedom of assembly and
personal liberty) and so-called positive rights (economic, social
and cultural), the rights that States are obliged to provide for
citizens. Most of the negative rights provide for judicial
intervention in the event of such rights being infringed. The
positive rights, on the other hand, are positive obligations
framed as goals or programmatic instructions to the State to
take legislative and other measures to promote the realisation
of these goals.

The Commission observes that those who adhere strictly to the
distinction between negative and positive rights make an
assumption that these rights are essentially different in nature.
They also assume that positive rights are costly and that the
State does not incur any economic consequences by refraining
from taking actions that would otherwise infringe on the rights
of individuals. The validity of this rigid distinction between
positive and negative rights has, in recent years, been doubtful.
Today, all categories of rights are considered to be equally
necessary in ensuring dignity and peace for the individual.
These rights are, in essence, indivisible and interdependent. For
example, a right to education and literacy (social right) is
necessary for the enjoyment of the freedom of expression (civil
right). Similarly, the right to a clean environment (solidarity
right) is necessary for the enjoyment of the right to health
(social right) as well as the right to life (civil right). The
positive rights therefore better protection.
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While appreciating the reasoning of the two Commissions, it is
the view of this Commission that financial constraints should
not be a factor in determining whether these rights should be
justiciable or not. Protection of any right has a cost, and the
country should be prepared to spend resources in order to
guarantee its citizens a minimum of economic, social and
cultural rights. The fact that a country is poor does not
constitute a legitimate excuse for it to avoid striving to ensure
that its citizens enjoy economic, social and cultural rights such
as the right to adequate food, education and health care.

The Commission further wishes to observe that the economic,
social and cultural rights that a State Party to the International
Covenant on Economic, Social and Cultural Rights (ICESCR)
is required to progressively implement, as its resources permit,
are spelt out in the Convention. These include:

* the right to work, which includes the right of
everyone to the opportunity to earn a living by work
which he/she chooses or accepts;

* the right to the enjoyment of just and favourable
conditions of work which ensure fair wages, equal
work for equal pay, safe and healthy working
conditions, equal opportunity for promotion, rest,
leisure and reasonable limitation of working hours
and periodic holidays with pay as well as
remunerations for public holidays;

* the right to belong to and form a trade union as
well as the right of trade unions to function freely
subject to limitations prescribed by law and which
are necessary in a democratic society;

* the right to strike, provided that it is exercised in
conformity with State laws;

* the right of everyone to social security, including
social insurance;

* the right to an adequate standard of living for
herseltf/himself and his family, including adequate

food, clothing and housing;

* the right to the enjoyment of the highest attainable
standard of physical and mental health;
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* the right of everyone to education; and

* the right of everyone to take part in cultural life and
enjoy the benefits of scientific progress.

Under Article 2 of this Convention, State Parties to the Convention
undertake to take steps.

“individually and through international assistance and co-
operation, especially economic and technical, to the
maximum of its available resources, with a view to
achieving progressively the full realisation of the rights
recognised in the present Covenant by all appropriate
means, including particularly the adoption of legislative

2

measures.

Under paragraph 2 of this Article, States undertake to achieve the
realisation of these rights without discrimination as to race, colour,
sex, language, religion, political or other opinion, national or social
origin, property, birth or other status. However, developing
countries may determine to what extent they would guarantee the
economic rights to non-nationals.

The Commission concurs with petitioners regarding the
importance of economic, social and cultural rights, in particular the
right to economic empowerment, education, health care, safe and
clean water, a clean and healthy environment, employment and
favourable conditions of work, and the right to form or join a trade
union, and consumer rights. These rights are essential for the
development of the individual and the nation. They should
therefore be reflected in the Bill of Rights so that the Government
is obligated to ensure their progressive realisation. The
Commission does not agree with the argument that financial
constraints should be a factor in determining whether these rights
should be justiciable or not. What is required to realise these rights
is not necessarily an increase in the resources, but optimal
utilisation of the resources.

The Commission also observes that there is now a trend
worldwide, especially among countries that have ratified the
ICESCR, to make these rights justiciable by placing them in their
Bills of Rights. Examples of countries that have followed this trend
are Uganda, South Africa and Ghana.
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Recommendations

The Commission therefore recommends that:

* economic, social and cultural rights should be enshrined in
the Bill of Rights and should be justiciable. In particular,
the Constitution should provide for the right to:

a)
b)

g)
h)

)
k)

D

employment;

enjoyment of just and favourable conditions
of work which ensure fair wages, equal
work for equal pay, safe and healthy
working conditions, equal opportunity for
promotion, rest, leisure and reasonable
limitation of working hours and periodic
holidays with pay as well as remunerations
for public holidays;

form or join a trade union of one’s choice;
free collective bargaining;

withdraw labour in accordance with the law;
health care services;

sufficient food, safe and clean water;

shelter;

a clean and healthy environment;

social security;

education; and

goods and services of appropriate quality
and quantity, information necessary to gain
full benefit from goods and services, the
protection of health and safety, and

compensation from defects that cause harm
or injury.
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The Commission further recommends that the Constitution should
provide that the State must take reasonable legislative and other
measures, within its available resources, to achieve the progressive
realisation of each of these rights.

The Commission also recommends that Parliament should enact or
amend appropriate legislation relating to the minimum wage, the
poverty datum line, the employment of casual workers, the right to
strike, the right of workers to adequate compensation and
reasonable working hours as well as the right to
maternity/paternity leave, with a view to ensuring that they are in
line with the provisions of the Constitution as recommended in this
Report.

3.2.3.11 Marriage/Family
Submissions

Some petitioners wanted that the minimum age for
marriage to be provided for in the Constitution. It was
suggested that it be 21 years in order to give a girl child
equal opportunity to development, in particular equal
access to education (23). Two other petitioners said that
the Constitution should provide for a unified system of
marriage in Zambia based on written laws and that
marriage should be based on free and full consent of the
intending parties (2).

The two petitioners further argued that women and men
should have equal enjoyment of the right to marry and
equal rights in marriage and on dissolution of marriage

).

Other petitioners said that marriage should only be
between a man and a woman (58). A few among these
added that homosexuality should be prohibited by the
Constitution,  while  one  petitioner  supported
homosexuality. Very few petitioners felt that polygamy
should be outlawed (6) while one petitioner said that
every Zambian should have a right to found a family (1).

There were some submissions that there should be a

restriction on the number of children each couple can
have (7). The suggested number was four.
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Observations

The Commission observes that petitioners who made
submissions on this issue were mainly concerned about
early marriages and wanted to see the minimum age for
marriage provided for in the Constitution. They were also
concerned about the possibility of same sex marriages
being contracted in the country. Further, two petitioners
wanted equality of rights between parties to a marriage.

The Commission also observes that there is need to
harmonise statutory and customary laws on marriage in
order to provide for a uniform age of marriage, and
equality of rights and obligations between parties to a
marriage. This is because currently some customs allow
for early marriages while statutory law considers carnal
knowledge with a person under sixteen as defilement.
The Commission, having recommended that the
definition of a child should be persons below 18 years of
age, accepts the view that the Constitution outlaw
marriages below the age of eighteen years in order to give
a child the opportunity to develop. Of particular
importance in this regard is the need for children to be
afforded the opportunity to attend and complete school.

Further, placing the minimum age of marriage at eighteen
years is supported by medical evidence which indicates
that girls who marry below that age risk their health
because they are not mature enough to withstand the
rigours associated with marriage responsibilities such as
child bearing and upbringing.

The Commission further observes that constitutions of
some African countries do specify the minimum age for
marriage and outlaw same sex marriages. For example,
the Constitution of Uganda specifies the minimum age
for marriage as eighteen years. It also only recognises
marriage as a union between man and woman.

Regarding the submission that polygamy should be
outlawed, the Commission notes that such institutions can
only be phased out through socio-cultural evolution. In
any event, the abolition of polygamy would be contrary
to freedoms of worship, conscience and recognition of
customary law. The Commission also notes that there
was another call for the Constitution to prohibit
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3.2.3.12

homosexuality. The Commission is, however, satisfied
that this conduct is already outlawed by the appropriate
legislation.

Recommendations

The Commission therefore recommends that the
Constitution should:

* provide that eighteen years be the minimum age for
marriage; and

* define marriage as a union between man and
woman freely contracted by both parties.

Right to Pension
Submissions

Some petitioners made submissions that the right to a
pension and pension benefits should be guaranteed by the
Constitution and be justiciable (48). They bemoaned the
delays and non-payment of pension benefits, especially
experienced by retired public service workers who have
to travel to Lusaka just to spend sleepless nights at bus
stops. They also expressed distress about some
pensioners dying before getting their pension. They
demanded interest on delayed pension payments. They
also demanded that pensioners be maintained on the
payroll until their benefits are paid. Many of them
demanded that the Public Service Pension Fund Board be
decentralised.

Observations

Although relatively few petitioners made submissions on
this subject, the majority of them were concerned about
the difficulties encountered by pensioners in accessing
their pension benefits after retirement. They lamented
that it took too long for retired persons to receive their
pensions and by the time this happened, the real value of
the pension would have been eroded through inflation.
They therefore demanded that the right to a pension be
guaranteed by the Constitution and be justiciable.
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The petitioners also called for the Government to take
appropriate measures to ensure that pensions are paid on
time.

The Commission observes that currently the Constitution
provides for pension laws and protection for Public
Service employees only, especially those from the
National Assembly of Zambia, and does not have any
further provisions on the subject. However, the
Commission agrees with petitioners that this is an issue of

great concern to retired workers and needs to be
addressed.

The Commission notes that constitutions of some
countries such as Uganda do make provision for the
payment of pensions to be prompt and regular;
commensurate with rank, salary and length of service; as
well as exempting such pensions from tax.

The Mwanakatwe Commission had recommended the
protection of pensions in the Constitution by measures
that would, among other things, ensure regular and
prompt payment to pensioners; exemption of pensions
from tax and a system of periodic review that would take
into account levels of inflation.

Pensions are critical to the social economic development
of the country in that a good portion of the population
depends on savings and investments generated from this
source. It is therefore crucial that pensions are protected
from inflationary trends and high taxation. In view of
this, the Commission agrees with the view that the
Constitution provides for the protection of pensions.
Further, the Commission has considered the subject in a
broader perspective and has made appropriate
recommendations.

Recommendations

The Commission therefore recommends that the
Constitution should provide for:

* the right to a pension; and
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* payment of reasonable pension and/or gratuity as is
commensurate with a person’s rank, salary and
length of service.

The Commission further recommends that pensions and
gratuity should be exempted from tax by relevant
legislation.

The Commission also recommends that Parliament
should, by legislation, provide for regulation of pensions
and pension schemes and in particular:

* make provisions for persons over sixty years of
age to receive welfare support;

* provide that all workers subscribe to pension
schemes;

* provide for equitable representation of both
employees and employers on pension boards or
similar supervisory bodies of pension schemes;
and

* provide for the prudent investment of pension
funds.

3.2.4 Derogation Clauses
Submissions

A few petitioners argued that derogations from the Bill of Rights
should be limited to the extent that such limitations are recognised
by international human rights standards and are necessary and
justifiable in an open and democratic society (10).

Two petitioners felt that derogation clauses in the Constitution
should be repealed (2). This is to guarantee fundamental rights and
freedoms without qualification.

Observations

Petitioners on this subject were concerned that derogations from
fundamental rights and freedoms are so extensive that they
virtually negate the rights and freedoms. Some of the petitioners
called for limitations to rights and freedoms to conform to
international human rights standards and to be permitted only to

Norpnihor 20N8 ANN



the extent justifiable in an open and democratic society. Others
wanted the rights and freedoms to be without qualifications.

The Commission observes that one of the major weaknesses of the
current Bill of Rights is that there are too many limitation and
derogation clauses to the guaranteed rights and freedoms. The
Mwanakatwe Commission made a similar observation.

The Commission notes that the Bill of Rights is the cornerstone of
democracy in any country and enshrines the rights of people as
well as affirms democratic values.

The Commission is concerned that the current Constitution
contains too many limitations and derogations to guaranteed rights
and freedoms. It is of the view that such derogations have a
tendency of reducing the value of the rights and freedoms that the
Constitution seeks to protect. It agrees with petitioners that
derogations from constitutional rights and freedoms should be
limited to the extent recognised by international human rights
instruments and justifiable in a democratic society. In the same
vein, the Mwanakatwe Commission recommended that there
should only be one derogation Clause to replace all current
derogations. Specifically, the Commission recommended that the
fundamental rights and freedoms may only be limited by law
which does not negate the essential content of the right or freedom
in question and makes provision which is reasonable and
justifiable in an open and democratic society based on freedom and
equality.

Constitutions of some countries take a two-pronged approach on
this issue. Such constitutions would first specify the rights and
freedoms to which no derogation is permitted, and secondly they
would specify the extent to which the other rights and freedoms are
protected. For example, the Constitution of South Africa does not
allow derogations from the right to life and the right to human
dignity.

The Constitution of Uganda prohibits derogations from freedom
from torture, cruel, inhuman or degrading treatment or punishment;
freedom from slavery or servitude; the right to fair hearing and the
right to an order of Habeas Corpus. Both Constitutions have gone
further to provide for general limitations on all other rights to the
extent that these are justifiable in an open, free and democratic
society. Limitations to specific rights and freedoms are minimal.
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Having considered the views of petitioners and Bills of Rights in
constitutions of other countries in relation to the Constitution of
Zambia, the Commission is of the view that the Bill of Rights
should contain only one general limitation Clause. This Clause
should permit derogations from and limitations to fundamental
rights and freedoms by law only in terms of general application to
the extent that this is reasonable and justifiable in an open and
democratic society.

Recommendations

The Commission therefore recommends that there should be one
Clause of general application permitting derogations from and
limitations to fundamental rights and freedoms by law which does
not negate the essential content of the right or freedom in question
and makes provision which is reasonable and justifiable in an open
and democratic society based on freedom and equality:

* for securing to other persons enjoyment of the same rights
and freedoms; or

* for imposing restrictions that are necessary in the interest of
defence, public safety, public order, public morality or
public health; and

* taking into account all relevant factors, including:

a) the nature of the right;

b) the importance of the purpose of the

limitation;
c) the nature and extent of the limitation;
d) the relation between the limitation and its

purpose; and

e) less restrictive means to achieve the
purpose.

3.2.5 Reference of Certain Matters to a Tribunal
Submissions

One petitioner said that any citizen or community that can
demonstrate having been adversely affected by an Act of
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Parliament, Bill or Statutory Instrument should have a right to seek
reference of the same to a tribunal for determination (1).

Observations

The Commission observes that only one petitioner made a
submission on this subject. This petitioner was concerned about the
possibility of the law-making organs of Government enacting laws
that infringe or have the effect of violating individual rights.

The Commission notes that although only one petitioner addressed
this subject, the issue raised has an important bearing on the rights
of individuals. The Commission agrees with the petitioner that
certain laws in the form of Acts of Parliament or Statutory
Instruments may infringe the rights and freedoms of the individual.
However, indiscriminately allowing individuals to refer a Bill to a
court or a tribunal for a determination on the question of likelihood
of infringement of rights or its constitutionality would result in
courts usurping legislative powers of Parliament. This would also
result in undue interference with the legislative process.
Therefore, individuals should only have the right to challenge the
constitutionality of a Bill with the leave of the Constitutional
Court.

The Commission observes that under the current Constitution, the
Chief Justice is required to appoint a tribunal upon request by at
least thirty members of the National Assembly to determine
whether or not a Bill or Statutory Instrument would be or is
inconsistent with the Constitution. The tribunal so appointed shall
report to the President and Speaker of the National Assembly,
stating what provisions of the Bill or Statutory Instrument were
found to be inconsistent with the Constitution.

In addition, the Commission observes that a tribunal provided for
under the current Constitution is required to make
recommendations to the President and Speaker of the National
Assembly. It is not clear what action the Speaker and President are
expected to take after receiving the report. The Commission is of
the view that this is not a satisfactory state of affairs because the
President and Speaker may choose not to take any action and
therefore the individual concerned may not receive any remedy.
Reference of such Bills and Statutory Instruments to a court for
determination of their constitutionality may provide a more
effective remedy to the complainant.
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3.2.6

The Commission is of the view that the National Assembly and, in
the case of referral of a Bill that requires assent of the President,
the President, should be vested with power to refer a Bill to the
Constitutional Court for determination of its constitutionality. The
essence of the referral is to assist the Legislature in determining the
constitutionality of a Bill before it is enacted into law.

Recommendations

The Commission, therefore, recommends that where the National
Assembly feels that a Bill or Statutory Instrument is likely to
infringe on the rights of freedoms of the individual it can refer such
a Bill or Statutory Instrument to the Constitutional Court for
determination of its constitutionality on a resolution supported by
at least 30 MPs.

The Commission also recommends that an individual should have
the right to challenge the constitutionality of a Bill, with the leave
of the Constitutional Court.

Interpretation of Bill of Rights/International Human Rights
Instruments and Domestication of the Instruments

Submissions

Three petitioners were of the view that, in interpreting the Bill of
Rights, regard should be given to principles found in international
human rights instruments (3).

A few petitioners said that all international human rights
instruments, particularly those on women’s rights and children’s
rights, should be domesticated (5).

Observations

This issue, although addressed by only three petitioners, is a very
important constitutional matter because it defines the relationship
between international legal instruments and domestic law.

In Zambia, treaty-making competence follows the “dualist theory”,
which considers international treaties as forming part of a separate
legal system as opposed to the domestic law. Under this theory, a
treaty entered into by the State does not automatically become
applicable in national or domestic courts. For such a treaty to be
applicable, appropriate domestic legislation must be enacted
incorporating the treaty in domestic laws. It follows therefore that
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for international human rights instruments to be used as aids in the
interpretation of the Bill of Rights, they have to first of all be
domesticated. =~ Once domesticated, they become part of the
country’s laws and can be used in the interpretation of all other
laws, including the Bill of Rights.

The Commission observes that petitioners wanted to see a situation
where treaties are implemented once they have been approved by
Parliament and ratified.

Since legislative authority is exercised by Parliament, through
enactment of laws, it is undesirable to have international
instruments that should automatically have the force of law
without being incorporated into domestic law through the
legislative process. The Commission is therefore of the view that
in order for international instruments to be of assistance in the
interpretation of the Bill of Rights, they need to be domesticated by
Parliament passing specific legislation incorporating them into
domestic law.

Recommendations
The Commission recommends that unless they are incorporated
into domestic law by appropriate legislation, all International

Instruments to which Zambia is a State Party should continue to
have no effect of law in Zambia.
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4.1

CHAPTER 4

STATE OF EMERGENCY

Terms of Reference:

No. 3 Recommend appropriate ways and means of entrenching and
protecting human rights, the rule of law and good governance in
the Constitution;

No. 28 Examine and recommend on any subject-matter of a constitutional,
political or economic nature which, in the Commission’s view has
relevance in the strengthening of parliamentary and multi-party
democracy, and

No. 30 Examine and recommend on any matter that is connected with or
incidental to the foregoing terms of reference.

Introduction

The state of emergency which existed in Zambia for twenty-seven years up to
1991, was declared by the last Governor of Northern Rhodesia, Sir Evelyn Hone,
at the height of political tension just before independence to quell the Lenshina
uprising in the northern part of Zambia. At independence and thereafter, the state
of emergency continued to be in force under provisions of various constitutional
enactments.

Article 29 (2) of the 1964 Constitution required that a declaration of a state of
public emergency or threatened state of public emergency was to cease unless
approved by the National Assembly within a period of 28 days. Such a
declaration could be revoked by a National Assembly resolution supported by a
majority of the members.

The Zambia Independence Order, 1964, which made provision for the 1964
Constitution, preserved the declaration of the state of emergency made by the
Governor of Northern Rhodesia under Section 4 of the Preservation of Public
Security Ordinance. By virtue of Section 7 of the Order, the declaration was
deemed to have been in force from the commencement of the Order and approved
by the National Assembly at the commencement of the Order.
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By provision of the Constitution of Zambia Act No. 33 of 1969, which effected an
amendment to the Constitution, the declaration of a state of emergency was
deemed to have been approved by the National Assembly and accordingly
preserved.

Section 15 (1) of the Constitution of Zambia Act No. 27 of 1973 further extended
the state of emergency. It stated:

“Any declaration under section 29 of the existing Constitution in force
immediately before the commencement of this Act shall continue in force
and shall be deemed to be a declaration made under Article 30 of the
Constitution and approved by a resolution of the National Assembly in
terms of clause (2) thereof.”

Finally, section 15 of the Constitution of Zambia Act No. 1 of 1991 preserved a
declaration of a state of emergency until the first sitting of the National Assembly
under the 1991 Constitution.

Some of the findings of the 1991 Mvunga Commission were that it was the desire
of the majority of the petitioners that a state of emergency should be confined to
such periods and troubled areas as may be necessary, subject to parliamentary
review, and that Parliament should not abdicate its residual constitutional powers
by granting an indefinite extension of a state of emergency. It also found that the
majority of the petitioners supported the creation of review tribunals, but felt that
these tribunals should have powers to make binding decisions and to review
detentions by the Executive within three months of such detentions and to make
decisions that were binding on the detaining authorities.

The Commission made recommendations accordingly, which resulted in
significant reduction in detention and emergency powers of the Executive in the
1991 Constitution.  Under Articles 30 and 31 of the 1991 Constitution, a
declaration of a state of public emergency or threatened state of public emergency
ceases unless it is within seven days approved by a resolution of the National
Assembly supported by a majority of all the members. Such a resolution shall
continue in force until the expiration of three months or until earlier revoked,
provided that in the case of a declaration of a state of emergency, the National
Assembly may, by majority of all the members, extend the approval for periods
not more than three months at a time. Further, Article 26 (1) (c) provides that
decisions of tribunals established to review detentions be binding on the detaining
authority. These provisions were not affected by the 1996 constitutional
amendment.

In its report, the Mwanakatwe Commission observed that the experience of the
Second Republic clearly showed that without effective checks and balances and
without judicial supervision of emergency powers, it was possible to create a
permanent state of emergency. Thus, among its recommendations were that:
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* the President should continue to be the authority to declare a state of
emergency,

* a two-thirds majority of members of the National Assembly would be
required to ratify, endorse and extend further a state of emergency;

* the President’s power to declare a state of emergency should be checked
by obliging the President to give reasons for the state of emergency and
that the courts should be competent to enquire into the validity of a
declaration of a state of emergency; and

* there should be separate provisions for a state of emergency and a
threatened state of emergency, but in both cases the safeguards should
remain the same.

Current Constitutional Provisions

The Constitution permits the derogation from fundamental rights during times of
war or when there is a declaration of a state of public emergency under Article 30.

Article 25 of the Constitution provides for the suspension of the following rights
during a war or state of emergency:

* personal liberty;

¢ protection from deprivation of property;

* protection for privacy of home and other property;
* freedom of conscience;

* freedom of expression;

* freedom of assembly and association;

* freedom of movement;

* protection from discrimination; and

* protection of young persons from exploitation.

Whether or not these rights are suspended depends on the President, who has
power to declare war or a state of emergency.
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4.2

Under Article 29, the President may, in consultation with the Cabinet, declare
war. A declaration of a state of war shall continue in force until cessation of
hostilities. The President may make a declaration of public emergency at any time
after consultation with the Cabinet and publication in the Gazette of a
proclamation that a state of public emergency exits. Such a declaration shall
cease to have effect after the expiry of seven days unless it is approved by a
majority vote of the National Assembly. The approval by the National Assembly
has the effect of extending the state of emergency for up to three months, after
which the proclamation can be extended by a majority of the National Assembly
for a further period not exceeding three months at a time.

South Africa has similar provisions with respect to the period for which a
resolution approving a state of emergency remains in force or is extended. In the
case of Ghana, a resolution of Parliament approving a declaration of a state of
emergency ceases to be in force after three months unless renewed for periods of
not more than one month at a time.

Submissions, Observations and Recommendations

Twenty-one submissions were received on this subject (21). The majority felt that
a declaration of a state of emergency should only come into force after receiving
the support of not less than two-thirds majority in the National Assembly.

Submissions
4.2.1 State of Emergency - Abuse

Three petitioners said that the provisions on state of emergency should be
repealed (3). They were concerned about the likelihood of abuse of powers
under these provisions. The petitioners argued, for example, that the
Government could use state of emergency powers to suppress political
opponents.

There was a submission that Article 30 of the Constitution should be
amended to prevent a situation whereby an incumbent President could
declare a state of emergency in order to cancel elections and avert defeat

(D).
4.2.2 State of Emergency — Parliamentary Approval
Some petitioners argued that a declaration of state of emergency should

only come into force after support by not less than a two-thirds majority
vote by the National Assembly (12).
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Three submissions called for the President to have power to declare a state
of emergency for only seven days and that any extension should require a
three-quarters majority vote in the National Assembly (3).

There was a submission that Article 30 on declarations relating to
emergencies and threatened emergencies should revert to provisions of the
1964 Constitution (1). The Constitution provided, among other things, that
such a declaration would cease to have effect on the expiration of 28 days
unless approved by a resolution of the National Assembly and that such
approval could, at any time, be revoked by the National Assembly
resolution supported by a majority of all the members thereof.

One petitioner, however, argued that the current constitutional provisions
regarding the state of emergency were adequate and should be maintained

(D).
Observations

The Commission observes that petitioners on the subject of state of emergency
were mainly concerned with the likelihood of its abuse. Some of them wanted the
constitutional provisions on state of emergency to be repealed altogether whilst
others called for these provisions to be amended to guard against possible abuse
of emergency powers by the Executive. In particular, petitioners wanted a
declaration of threatened state or state of emergency to require a resolution of the
National Assembly supported by an absolute majority of all the members. The
suggested majority was two-thirds for the purpose of approval and three-quarters
for the purpose of extension of a declaration.

Under Article 25 of the Constitution, nothing done under the authority of any law
shall be deemed to be in contravention of the Bill of Rights, provided it is shown
that the measures in question were reasonably required to deal with a war or when
there is a declaration of a state of public emergency under Article 30.

Under Article 29 the President may, in consultation with the Cabinet, declare war.
A declaration of a state of war shall continue in force until cessation of hostilities.
This declaration is not subject to approval by the National Assembly. However,
by virtue of provisions of Article 25, the reasonableness of measures taken during
this period that have the effect of taking away or suspending fundamental rights
and freedoms can be inquired into by a court, although this is not explicitly
provided for.

According to Articles 30 and 31, the President may declare a state of public
emergency or threatened state of emergency, respectively, at any time after
consultation with the Cabinet. Such a declaration shall cease to have effect after
the expiry of seven days unless it is approved by a majority vote of the National
Assembly. The approval by the National Assembly has the effect of extending



the state of emergency or threatened state of emergency for up to three months. A
declaration of a state of emergency can be extended by a majority of the National
Assembly for a further period not exceeding three months at a time. As in the case
of measures taken during a period of war, courts implicitly have the jurisdiction to
inquire into the reasonableness of the suspension or taking away of fundamental
rights and freedoms. However, the reasonableness of the declaration itself cannot
be questioned.

Constitutional provisions on the state of emergency are meant to enable the
Executive deal with contingencies such as invasion of the country or civil strife.
In cases of war or public emergency, the Executive wing of the Government may
need to take urgent decisions to safeguard lives, property or other interests of the
public. In such situations, it may be necessary for political and civil rights to be
temporarily suspended or limited.

Petitioners felt that the Constitution should guarantee that the declaration of a
state of emergency is not used arbitrarily to limit rights and freedoms of the
individual guaranteed by the Constitution. In this regard, the Commission
appreciates the historical background of abuse of emergency powers against
which petitioners made calls for repeal or amendment of these provisions. The
state of emergency was declared prior to independence and retained for a period
of 27 years. Even under the democratic dispensation, in the Third Republic, there
was a declaration of a state of emergency and the justification for this was
questionable. These experiences show that it is possible to have a perpetual or
unjustified state of emergency. Further, the Commission observes, from this
country’s experience, that a state of emergency can result in extreme human rights
violations.

In the light of the foregoing considerations, the Commission wishes to state that,
while it is necessary for the Constitution to make provision for emergency powers
to deal with war situations and other emergencies, it is paramount that the rights
and freedoms of the individual are protected from arbitrary curtailment by the
Executive.

The Commission, in evaluating how the Constitution could guard against the
abuse of emergency powers, reflected on the observations and recommendations
of the Mwanakatwe Commission. This Commission concurs in particular with the
observations of the Mwanakatwe Commission that the President is better placed
to ascertain the existence of circumstances that necessitate the invocation of
emergency powers. However, it is necessary to subject the exercise of these
Executive powers to parliamentary and judicial checks and review.

The National Assembly, being the repository of the people’s sovereign authority,
should only approve or extend a declaration of state of emergency by an absolute
majority of all the members. Although, according to current provisions of the
Constitution, a declaration of a threatened state of emergency does not affect



rights and freedoms of the individual and cannot be extended beyond three
months, it should be subjected to the same condition.

The courts should also have explicit jurisdiction to inquire into the validity of
circumstances necessitating the declaration of a state of emergency or threatened
state of emergency or measures taken thereunder.

With regard to war, the Commission wishes to state that the President, as the
Commander-in-Chief of the Armed Forces, has the responsibility of ensuring the
defence and security of the nation. The President is therefore privileged to know
the circumstances that may lead to war or necessitate military response. However,
it is important that the declaration of war or the taking of measures in response to
external aggression should not be left to the exclusive jurisdiction of the
President. These powers should be subject to approval or ratification by the
National Assembly. In this regard, it is necessary to distinguish between a
declaration of war and measures that the President may take in response to
external aggression not amounting to war. Declaration of war can be anticipated
because a situation leading to war takes time to evolve. Therefore, declaration of
war should require prior approval by at least two-thirds of all the members, whilst
measures in response to external aggression should require subsequent ratification
by the National Assembly.

For comparative purposes, the Commission examined the provisions of the South
African Constitution on emergency powers. The Constitution of South Africa
does allow for derogations from rights and freedoms guaranteed in the Bill of
Rights, but only if such derogation is strictly required by the emergency and is
consistent with the country’s obligations under international law. Courts may
determine the validity of a declaration of a state of emergency, including
measures taken thereunder.

Recommendations
The Commission recommends that the Constitution should provide that:

* the President may, in consultation with the Cabinet, declare war subject to
prior approval by the National Assembly by not less than two-thirds of all
the members;

* the President may take such measures as are necessary in response to
external aggression, subject to ratification by the National Assembly
within a period of seven days;

* a declaration of a state of emergency or threatened state of emergency
shall require approval of the National Assembly within seven days by a
resolution supported by not less than two-thirds of all the members;



any extension of a State of Emergency shall require approval by the
National Assembly by a resolution supported by not less than two-thirds
of all the members; and

the Constitutional Court shall have jurisdiction to decide the validity of a
declaration of a state of emergency or threatened state of emergency,
including the reasonableness thereof; and any extension of a declaration of
state of emergency and any legislation enacted or other measures taken in
consequence of such declaration.



5.1

CHAPTER 5

ENFORCEMENT MACHINERY OF HUMAN RIGHTS

Terms of Reference:

No. 2 Recommend a system of government that will ensure that Zambia
is governed in a manner that will promote the democratic principles of
regular and fair elections, transparency and accountability, and that
will guard against the emergence of a dictatorial form of government;
and

No. 3 Recommend appropriate ways and means of entrenching and protecting
human rights, the rule of law and good governance in the Constitution.

Introduction

Human rights institutions are now recognised worldwide as important
mechanisms for ensuring that human rights and freedoms embodied in the
Constitution are realised. The Universal Declaration of Human Rights (UDHR)
and the International Covenant on Civil and Political Rights, to which Zambia has
acceded, require member States to take measures which ensure that people’s
rights are protected through institutions that are specifically mandated to promote
people’s rights, advise the relevant authorities and provide effective remedies for
violations of human rights.

The 1993 World Conference on Human Rights encouraged the establishment of
national human rights institutions. The World Conference also reaffirmed the
importance of the role played by national human rights institutions for the
promotion of and protection of human rights. It also placed emphasis on the role
played by these institutions, particularly in advising competent authorities, in
remedying human rights violations, in disseminating human rights information
and in educating the public about human rights.

Two fundamental characteristics of national human rights institutions are
independence and impartiality, which are necessary in order for them to
effectively monitor good governance and human rights. Other essential
characteristics include broad representation and mandate. Principles relating to the
status of national institutions for the promotion and protection of human rights
adopted by the UN General Assembly under resolution 48/134 of 20 December



1993 state that national institutions shall be given as broad a mandate as possible
which shall be clearly set forth in a constitution or legislative text, specifying its
composition and its sphere of competence.

Current Constitutional Provisions

The Human Rights Commission (HRC) of Zambia was established by Article 125
of the Constitution which was introduced under the 1996 amendment to the
Constitution. The institution was set up in 1997 as a permanent institution to
monitor the observance of human rights in the country. Prior to its creation, the
main method of redress of grievances arising out of abuse of human rights was
through the courts of law. It is common knowledge that the judicial process has
limitations. For example, courts cannot take the initiative of redressing human
rights abuses. They have to be approached by those whose rights are infringed or
about to be infringed. In any case, it is only the few who are knowledgeable and
can afford the services of a lawyer who are in a position to seek the protection of
the courts.

The Human Rights Commission was established as an autonomous institution to
address these shortcomings. Its functions, powers, composition and procedures
are provided for under the HRC Act (No. 39 of 1996).

The powers and functions of the Human Rights Commission are provided for in
sections 9 and 10 of the Act. These are to:

* investigate human rights violations;
* investigate any maladministration of justice;
* propose effective measures to prevent human rights abuse;

* visit prisons and places of detention or related facilities with a view to
assessing and inspecting conditions of the persons held in such places and
make recommendations to redress existing problems;

* establish a continuing programme of research, education, information and
rehabilitation of victims of human rights abuse to enhance the respect for
and protection of human rights; and

* do all such things as are incidental or conducive to the attainment of the
functions of the Commission.

The Human Rights Commission investigates complaints of abuse of human rights
either on its own initiative or after receiving a complaint or allegation. On
conclusion of investigations, the Commission has power to recommend the
punishment of any officer found to have perpetrated abuse of human rights. It can



also recommend the release of a person from detention, payment of compensation
to a victim of human rights abuse, that an aggrieved person seeks redress from a
court of law and such other action as it considers necessary to remedy the
infringement of a right.

The Human Rights Commission has a number of weaknesses, however. While
Section 3 of the HRC Act provides that in the performance of its duties, the HRC
shall not be subject to the direction or control of any person or authority, in
practice, this is compromised in that the Commission operates as if it were an
ordinary Government department. For instance, its budget is submitted to
Parliament through the Executive.

In addition, the HRC does not have legal personality, hence it cannot own
property, sue or be sued in its own name. This lack of legal capacity means that
the institution has to depend on Government Ministries in respect of such matters.
In countries such as Uganda, Australia, the Island of Fiji, New Zealand and the
Kingdom of Nepal, legislation establishing national human rights institutions vest
legal personality in such institutions.

While the HRC can investigate maladministration of justice, it lacks powers to
issue coercive orders to remedy human rights violations and to prosecute.

The criteria for appointment and composition of Commissioners are not defined.
Thus, it is not broadly representative of the various interest groups in society.
Also, the HRC Act does not specify the qualifications of the Commissioners,
apart from the Chairperson and Vice-Chairperson, who are required to be persons
who have held or are qualified to hold high judicial office. This could result in the
appointment of persons who are not conversant with human rights issues.

Further, provisions relating to the term of office of Commissioners are
inadequate. The Act does not specify whether the Commissioners are full-time
or part-time. It also does not limit the terms of office that a Commissioner may
serve.

Besides the HRC, there are other public institutions which are mandated to protect
and enforce human rights. These include the Police Public Complaints Authority
(PPCA), the Judicial Complaints Committee (JCC) and the Victim Support Unit
(VSU).

The Police Public Complaints Authority is established under Section 57 B of the
Zambia Police Act through an amendment effected by Act No. 14 of 1999.
Members of the Authority are appointed by the Minister responsible for Home
Affairs. The Act prescribes the qualifications of the Chairperson and the term of
office, which is renewable. Its functions are to investigate all complaints against
Police actions and to submit its findings, recommendations and directions to the
Director of Public Prosecutions for possible criminal prosecution; to the



Inspector-General of Police for disciplinary or other administrative action, or to
the Anti-Corruption Commission or any other relevant authority. The directives
of the Authority are binding.

The Judicial Complaints Committee is established under section 20 of the Judicial
(Code of Conduct) Act, No. 13 of 1999 and consists of five members who have
held or qualify to hold high judicial office. The members are appointed by the
President, subject to ratification by the National Assembly. The President may
remove a member on restricted specified grounds. The functions of the
Committee are to receive and investigate any complaints of misconduct against
any judicial officer; and submit its findings and recommendations to the
appropriate authority for disciplinary or other administrative action and the DPP
for consideration of possible criminal prosecution.

The Victim Support Unit is established at all Police Stations and posts under
Section 53 of the Zambia Police Act, through an amendment to the Act effected
by Act No.14 of 1999. Its functions are to provide professional counselling to
victims of crime and offenders, and to protect citizens from various forms of
abuse. The Unit is mandated to co-ordinate with civil society organisations and
professional bodies in carrying out its duties.

The role of public human rights institutions that are involved in the promotion and
protection of human rights is complemented by that of civil society organisations.
These include the Young Women’s Christian Association (YWCA), the Law
Association of Zambia, the National Women’s Legal Aid Clinic (NWLAC) and
the Legal Resources Foundation (LRF).

In comparative terms, a number of countries in Africa have established human
rights institutions. Some examples are the Uganda HRC, the Senegalese Human
Rights Committee and the South African HRC.

In South Africa, the constitution makes provision for institutions supporting
human rights and constitutional democracy such as the Public Protector, the
Commission for the Promotion and Protection of the Cultural, Religious and
Linguistic Communities, Commission for Gender Equality and Broadcasting
Authority.

The Public Protector, who is appointed by the President upon recommendation of
Parliament, is mandated by Parliament to investigate any misconduct in state
affairs or public administration in any sphere of Government. The Public
Protector is answerable to Parliament and can only be removed by a resolution of
the National Assembly.

The Commission for Gender Equality is mandated to promote respect for equality
and to protect, develop and attain gender equality. It is composed of members
appointed by the President on recommendation of the National Assembly.



5.2

The Commission for the Promotion and Protection of the Cultural, Religious and
Linguistic Communities is mandated to promote respect for the rights of cultural,
religious and linguistic communities.

The Broadcasting Authority was established mainly to regulate and ensure that
broadcasting promotes public interest, fairness and diversified views of all the
South African people.

The Mwanakatwe Commission, in addressing this subject observed, among other
things, that an effective HRC should be a check on the Executive. It should not
appear to be unduly dependent on the Executive either in terms of administration
or finance. The Commission therefore recommended that the Constitution should
provide for the administrative and financial independence of the HRC and that it
should perform its duties without direction or control of any person or authority.

Submissions, Observations and Recommendations

This subject received sixty (60) submissions. Most of the petitioners who made
submissions on this subject called for the strengthening of the Commission and
for it to be provided with powers to prosecute violations of human rights.

5.2.1 The Human Rights Commission
5.2.1.1 Establishment and Functions
Submissions

There was a group submission that the HRC should be established
by the Constitution and not by an Act of Parliament (1). The HRC
argued that its principal objectives should be set out in the
Constitution and its mandate should be strengthened in order for
the institution to be effective (1).

Observations

Petitioners who addressed the subject wanted to see the
establishment, powers and functions of the HRC provided for in
the Constitution. The rationale given by petitioners was that such a
move would enhance the status of the Commission and strengthen
respect for human rights. One petitioner wanted the mandate of
the HRC strengthened.

The Commission observes that the HRC is established by the
Constitution although its powers and functions are provided for in
an Act of Parliament.



The Commission is of the view that providing the powers and
functions of this Commission in the Constitution would enhance its
status and also avoid the possibility of successive Governments
amending the relevant legislation to suit their circumstances. The
Commission therefore agrees with the HRC, which desired to see
the core functions of the HRC spelt out in the Constitution. This
Commission also agrees that the mandate of the HRC should be
strengthened to include investigative, regulatory and monitoring
powers. This Commission, however, wishes to observe that the
power of the HRC to investigate any alleged maladministration of
justice, as is currently provided for in the Act, seems to encompass
decisions and actions of the Judiciary. This is an anomaly and
therefore undesirable.

The Commission takes cognisance of the importance of
international and regional human rights conventions, covenants
and treaties in strengthening the rights and freedoms of the
individual. These conventions also draw on a large and informative
jurisprudence on the application of the rights.

This Commission, therefore, feels that monitoring of the
Government’s compliance with international treaty and convention
obligations on human rights should be added to the core functions
of the HRC to ensure that their ratification enjoy priority attention.

Recommendations

The Commission recommends that the HRC should continue to be
established by the Constitution and that its core functions should
also be spelt out in the Constitution.

The Commission further recommends that these functions should
include to:

* investigate, at its own initiative or upon a complaint being
made by any person or group of persons alleging any
violation of any human right;

* establish a continuing programme of research, education,
information dissemination and rehabilitation of victims of
human rights abuse, to enhance the respect for and
protection of human rights;



* recommend to Parliament effective measures to promote
human rights, including provision of compensation to
victims of violations of human rights or their families;

* promote community education and public awareness of the
provisions of the Constitution as the fundamental law of the
land and formulate and implement programmes intended to
inculcate in the citizens awareness of their -civic
responsibilities and an appreciation of their rights;

* monitor the Government’s compliance with international
treaty and convention obligations on human rights; and

* visit jails, prisons and places of detention or related
facilities with a view to assessing and inspecting conditions
of the inmates and make recommendations.

5.2.1.2 Power to Prosecute/Jurisdiction

Some petitioners, including a group representing the civil society,
made submissions that the HRC should be strengthened and given
power to prosecute violators of human rights (18).

One group said that the jurisdiction of the HRC should be defined
precisely in order for it to carry out its work, efficiently, and to
avoid jurisdictional conflicts with other State institutions (1).

Two said that the HRC should help people seek redress for human
rights violations (2).

Observations

Petitioners who made submissions on this subject were concerned
that the HRC was not effective in addressing violations of human
rights because it did not have power to prosecute violators of these
rights.

The Commission observes that, under the current Constitution, any
person alleging an infringement or likely infringement of her/his
fundamental rights has a right to bring an action before the High
Court. The right to bring an action for infringement of human
rights and freedoms is therefore restricted to affected persons only.

The Commission observes that the HRC was created to investigate

violations of human rights and any maladministration of justice,
and to propose measures that would prevent abuses of such rights.
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In this vein, the HRC is an administrative body with advisory
authority and not a judicial or law making body. The HRC
currently accomplishes its functions through opinions and
recommendations or through consideration and resolution of
complaints made by individuals or groups. However, the
Commission lacks powers to issue coercive orders to remedy such
violations and powers to prosecute.

The Mwanakatwe Commission, when dealing with this matter,
expressed the view that it was important to extend the locus standi
in issues of human rights to all legitimately interested parties. The
Commission recommended the extension of the locus standi to
associations acting in the interest of its members, a person acting
on behalf of another, a person acting as a member or in the interest
of a group or class of persons and persons acting in the public
interest.

The Commission, while recognising that a national human rights
institution such as the HRC cannot adequately substitute for a
properly functioning court system, is aware that courts deal with
all sorts of legal problems, including issues of human rights and
may therefore not adequately address issues of human rights. The
HRC, on the other hand, is focused on human rights issues and
because it is the institution mandated to oversee human rights
issues, has a legitimate right to prosecute violations of human
rights. Human rights issues are not issues that affect individuals
only, but are also matters of public interest. This being the case,
there is need for a public institution to be responsible for
prosecution of violations of human rights. Currently, in criminal
matters, the office of the DPP protects the public interest by
prosecuting criminal offenders. Similarly, the HRC should be
mandated to prosecute violations of human rights.

The Commission further observes that giving the HRC powers to
prosecute has the advantage of placing the process of prosecuting
violations of human rights in the hands of persons specialised in
this field instead of entrusting the responsibility to public
prosecutors, who may lack the expertise.

The Commission notes that similar institutions in other countries
are provided with quasi-judicial powers such as to summon
persons to appear before them to question any person and require a
person to disclose any information. For example, the Constitution
of Uganda provides the Uganda HRC with powers of a court that
include issuing summons or other orders, to question any person in
respect of any subject matter under investigation, and to require
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any person to disclose any information within their knowledge. At
the conclusion of investigations, the Uganda HRC may make an
order for the release of a person detained or restricted, for payment
of compensation, or any other remedy or redress.

Recommendations

In the light of the above considerations, the Commission
recommends that the Constitution vests the HRC with powers to
prosecute cases of human rights violations, subject to the DPP’s
authority.

Appointment of Commissioners
Submissions

There was a submission that the civil society organisations, the
Law Association of Zambia, church organisations and Chiefs
should nominate Commissioners of the HRC in order for the
composition to be broad based (1). One petitioner, on the other
hand, suggested that a Parliamentary Select Committee should
appoint Commissioners (1). There was also a submission that the
HRC should report and be accountable to the National Assembly

(D).
Observations

The Commission observes that very few petitioners made
submissions on this subject. The thrust of these submissions was
that petitioners wanted to see broad representation of the HRC
through  appointment of Commissioners from selected
organisations. Two petitioners wanted Commissioners to be
appointed by a Parliamentary Select Committee and the
Commission to be accountable to the National Assembly.

Under the HRC Act, Commissioners are appointed by the
President, subject to ratification by the National Assembly. The
criteria for appointment are not defined, except for those of the
Chairperson and Vice-Chairperson, who are required to be persons
who have held or are qualified to hold high judicial office.
Appointments to the Commission are not representative of various
interest groups in society and persons conversant with the subject
of human rights.

In the case of Uganda, the mode of appointment of Commissioners
is stated in the Constitution. In addition, by contrast to the
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provisions of the HRC Act of Zambia (which requires that
Commissioners be appointed by the President, subject to
parliamentary ratification) the Constitution of Uganda provides for
the appointment of Commissioners by the President subject to
approval by Parliament. The Constitution of Uganda goes further
to provide for the qualification of the Chairperson as a High Court
Judge or a person qualified to hold such office. However, as in
Zambia, no qualifications are specified in relation to other
Commissioners.

In the case of Ghana, the Constitution specifies the qualifications
of the Commissioners. However, the Constitution gives
unqualified power to the President to appoint Commissioners.

This Commission is of the view that the role of the HRC in
safeguarding human rights is vital to democratic governance.
Thus, it is important that the Human Rights Commission enjoys an
independent and autonomous status. It is also important that the
mode of appointment and qualifications of the Chairperson and
Vice-Chairperson are enshrined in the Constitution. This
Commission is also persuaded that, in view of the nature of its
functions, the composition of the HRC should represent various
interest groups, especially those concerned with the promotion and
protection of human rights.

The Commission is of the view that Commissioners should be
appointed by the President, subject to approval by the National
Assembly. The Chairperson and Vice-Chairperson should be
nominated by the Law Association of Zambia, except in the case of
a serving Judge, who should be nominated by the Chief Justice.
The rest of the Commissioners should be nominated by human
rights organisations, as human rights is a matter of particular
concern to the civil society.

The qualifications of the Chairperson and Vice-Chairperson should
remain the same. The rest of the Commissioners should have
qualifications and proven experience in human rights.

Judging by what seems to be the position in other countries, the
Commission feels that the number of Commissioners should not
exceed five.

This Commission is also in agreement with the submission that the

Commission should be accountable to the National Assembly. The
HRC should therefore report directly to the National Assembly.
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Recommendations

The Commission recommends that provisions for the appointment
of Commissioners to the HRC should be enshrined in the
Constitution as follows:

¢ the Chairperson and Vice-Chairperson should be appointed
by the President on the recommendation of the Judicial
Service Commission, subject to ratification by the National
Assembly;

* there shall be three other Commissioners to be appointed
by the President and ratified by the National Assembly
upon nomination by human rights organisations identified
by the President;

¢ the Chairperson and Vice-Chairperson must be persons
who are qualified to be appointed High Court Judge; and

¢ the rest of the Commissioners should have qualifications
and proven experience in human rights.

5.2.1.4 Tenure
Submissions

Two petitioners argued that the HRC should have both full-time
and part-time Commissioners (2). These petitioners were
concerned that the Commissioners were not effective partly
because they were all part-time.

Observations

The Commission notes that there were only two submissions on
the subject of tenure of office of Commissioners. The two
petitioners who addressed the subject were concerned that all the
Commissioners in the HRC were part-time, arguing that this had a
negative effect on the capacity of the institution to fulfill its
mandate. The Commission observes that the HRC is charged with
the onerous responsibility of ensuring that human rights are
observed. This responsibility requires the undivided attention of all
the Commissioners.

The Commission is of the view that the Constitution should
provide that all the Commissioners to the HRC should be full-time
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5.2.1.5

and serve a term of four years, subject to reappointment for one
more term. Further, in order that Commissioners discharge their
duties without undue influence, they should be accorded security
of tenure similar to that of a Judge of the High Court. This is, for
example, the case in Uganda.

Recommendations

The Commission recommends that the Constitution should provide
that:

e all Commissioners on the HRC should be full-time and
serve a term of four years, subject to reappointment for one
more term; and

* a Commissioner shall be removed only on grounds of
inability to discharge duties, whether arising from infirmity
of body or mind, incompetence or misbehaviour.

Decentralisation
Submissions

Some petitioners suggested that the HRC should be decentralised
to all provinces (20).

Observations

The Commission observes this call for decentralisation of the
HRC’s activities to all provinces. The rationale for this submission
was that there was need for activities of this Commission to be
brought closer to the people. In concurring with the petitioners,
the Commission notes that the HRC has made efforts in this,
regard though not countrywide.

Recommendations
The Commission recommends that administrative measures should

be undertaken to decentralise activities of the HRC to provinces
and, ultimately, to districts.
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5.2.1.6 Capacity — Funding
Submissions

One group said that the Commission should be given adequate
financial and human resources (1).

Observations

The group of petitioners who made this submission lamented that
the HRC does not have adequate capacity to fulfill its mandate.
This was attributed partly to its dependence on the Executive for
funding.

The Commission observes that under the HRC Act, the funds of
the HRC are appropriated by Parliament. In addition to this, the
Commission is allowed to receive donations and grants, but subject
to sanction by the President. The Commission is, however, aware
that allocations to the HRC are subject to variation in terms of
actual disbursement. In addition, disbursement is often not done on
time. In order to remedy these problems, this Commission feels
that expenditures of the HRC should be a charge on the
Consolidated Fund of the Republic, creation of which is
recommended in this Report. This is the case in Ghana and
Uganda. On the issue of donations and grants, it is the view of the
Commission that the HRC should be given greater autonomy,
subject only to public interest.

Recommendations
The Commission, therefore, recommends that in order to enhance
the effectiveness and financial autonomy of the HRC, the

Constitution should provide that:

¢ the HRC should be self-accounting and its funds under the
national budget should be adequate and allocated directly;

e once approved, its budget should be a charge on the
Consolidated Fund of the Republic; and

* the HRC may receive donations and grants from sources
other than the Government, subject only to public interest.
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5.2.2 Human Rights Court
Submissions

Two petitioners said that a human rights Court should be established to
adjudicate on human rights violations (2).

Observations

The Commission notes that the two petitioners who made submissions on
this issue argued that a specialised court would help speed up the
resolution of human rights disputes compared with the present practice, in
which such cases are heard by ordinary courts.

Whilst the Commission sees the need for a specialised court to deal with
human rights, the Commission feels that such a court should not deal only
with human rights, but also other constitutional matters. The Commission
has addressed this subject under the Chapter dealing with the Judiciary.
The importance of the subject of violation of human rights makes it
necessary that some of these cases should be referred to the Constitutional
Court, which should have the necessary expertise in matters of human
rights.

The Commission notes that both the Mvunga and Mwanakatwe
Commissions received submissions that called for the creation of a
constitutional court and that this court should have final jurisdiction on all
human rights matters. The Mvunga Commission recommended the
establishment of a constitutional court because this was strongly
advocated by petitioners. The Mwanakatwe Commission made a similar
recommendation, mainly because it felt that such a court might improve
on the delivery system in as far as human rights issues were concerned.

Recommendations
The Commission therefore recommends that:

* there is no need for the establishment of a separate human rights
court; and

* the Constitutional Court, recommended in this Report, should have
jurisdiction over cases of human rights violations.
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5.24

Commission for Gender Equality
Submissions

Four petitioners suggested that a Commission for Gender Equality should
be established, whose functions would include the promotion of respect
for and the protection of gender equality. There was a further submission
that the proposed Commission should be represented in the Cabinet Office
in place of the Gender in Development Division (4). These included group
submissions from the women’s movement.

Observations

Petitioners who made submissions on this issue called for the creation of a
separate Commission charged with the responsibility of ensuring gender
equality.

The Commission wishes to reiterate that gender equality is important to
the achievement of sustainable human development. The Commission is
therefore of the view that the subject of gender equality as a specialised
area of human rights deserves the attention of a separate institution with
expertise in gender. In this regard, the Commission notes that this is the
trend in a number of countries. For example, South Africa and Sweden
have Commissions that specifically oversee the observance of gender
equality.

Recommendations

The Commission therefore recommends that the Constitution should
establish a Commission for Gender Equality, whose objectives would be
the protection, development and attainment of gender equality, and that
the powers, functions and composition of the said Commission should be
defined in an appropriate legislation.

Enforcement — Removal of Restrictions
Submissions

There was a submission that the limitation on the right to appeal against
the determination of the High Court dismissing an application on the
grounds that it is frivolous or vexatious should be removed. It was further
suggested that an individual acting as an agent of the State in perpetrating
the violation of the Bill of Rights should be personally accountable and
punished (1).
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The HRC proposed that restriction as to eligibility to seek redress against
human rights violations should be removed or relaxed so that the
following categories of persons qualify:

any persons acting either in their own interest or on behalf of
others who cannot act on their own behalf; and

any person acting as a member or in the interest of a group of
persons (1).

There was a further submission that the Constitution should allow public
interest litigation in the area of human rights so that those that believe vital
public interest is at stake should bring out an action even if they are,
personally not affected. It was argued that the Constitution should allow
associations to commence proceedings alleging human rights violations

(1).

The Law Association of Zambia proposed that:

contrary to the prevailing situation, a broad range of remedies
should provided for in the enforcement of the Bill of Rights;

there should be no limitation on the right of appeal against any
determination of the High Court; and

any person acting as an agent of the State, whether in an official
capacity or otherwise should, if found in violation of the Bill of
Rights, be personally accountable and liable to prosecution and
punished if found guilty.

The Association further submitted that the law recognises the following as
having locus standi:

a person acting in his or her own interest;
an association representing the interests of its members;

persons acting on behalf of another person who is not in a position
to seek such relief on his or her own behalf;

a person acting as a member of a group or class of persons; or

a person acting in the public interest.

Norpnihor 20N8 AN



Observations

The Commission observes that there was one petition that called for
appeals in cases involving allegations of human rights violations not to be
declined on the ground that they are frivolous and vexatious. Another
petitioner was concerned that individuals acting as agents of the State who
perpetrate violations of human rights are not held individually accountable
for their actions or omissions. The petitioner was concerned that such
individuals are shielded from responsibility by the veil of the State. This,
the petitioner argued, encouraged individuals to perpetrate violations of
human rights with impunity, since they did not face the possibility of
individual sanctions.

The Commission notes the submission made by the LAZ calling for the
extension of the locus standi, in cases of human rights violations, to
include associations representing its members, persons acting in the public
interest and persons acting on behalf of others.

On the issue of frivolous and vexatious appeals, the Commission does not
agree with the rationale of this submission because if an appeal is
frivolous and vexatious, it means it is without merit and should therefore
not be entertained. Furthermore, this principle aims at bringing finality to
litigations. However, under the Chapter dealing with the Judiciary, the
Commission recommends that the Constitutional Court should have
exclusive original and final jurisdiction in all constitutional cases,
including human rights except parliamentary and local government
election petitions, which the Commission recommends should be
determined by ad hoc tribunals with final jurisdiction. Therefore, the
question of appeal does not arise.

On the issue of individuals perpetrating violations of human rights, the
Commission is of the view that unless individuals are made personally
accountable for their actions and not allowed to hide behind the veil of the
State or superior orders, respect for human rights would not be attained.
The Commission wishes to observe also that violations of human rights
are not perpetrated by abstract entities such as the State, but by individuals
acting as agents of such entities and it is only by punishing the individuals
that respect for these rights can be made possible.

The Commission concurs with the petitioner that one way of encouraging
respect for human rights is to make individual agents of the State, both
severally and jointly liable with the State and accountable for any
violations of human rights.
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The Commission also notes that the Mwanakatwe Commission, after
considering submissions on this issue, recommended that individuals
acting as agents of the State in perpetrating violations of human rights
should also be punished. On the question of locus standi, the Mwanakatwe
Commission recommended its extension to include persons acting in their
own interest, associations acting on behalf of its members, a person acting
on behalf of another who is not in a position to seek such redress, a person
acting as a member of an interest group or class of persons, and persons
acting in the public interest.

In terms of comparison, the Commission also notes that constitutions of
other countries provide for broad /ocus standi that allows for persons other
than those directly affected to bring actions for violations of human rights.
The Constitution of Uganda, for example, permits any person or
organisation to bring an action against the violation of another person’s or
group’s human rights. India can also be cited as a unique jurisdiction that
has expanded the scope of public interest litigation.

Recommendations

Bearing in mind the above observations, the Commission recommends
that the Constitution:

* should make provision for any person to bring an action, in a
representative capacity, on behalf of any victim of violations of
human rights who is unable to bring an action on her or his own;

* permit class or group action in cases of violation of human rights
in addition to the right of persons directly affected by violations of
human rights to bring up actions;

* provide for public interest litigation in matters involving violation
of human rights; and

* provide that any person acting as an agent of the State, whether in
an official capacity or personal capacity, shall, if found in violation
of the Bill of Rights, be personally accountable and liable without
prejudice to the liability of the State.
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6.1

CHAPTER 6

DIRECTIVE PRINCIPLES OF STATE POLICY AND DUTIES OF A
CITIZEN

Terms of Reference:

No. 3 Recommend appropriate ways and means of entrenching
and Protecting Human Rights, the rule of law and good
governance in the Constitution,; and

No. 30 Examine and recommend on any matter which is
connected with or incidental to the foregoing terms
for Reference.

Introduction

The Universal Declaration on Human Rights of 1948 provides for economic,
social and cultural rights as an aspiration for all States. The 1966 International
Covenant on Economic, Social and Cultural Rights makes these rights legally
binding on State Parties, but allows a programmatic implementation. Thus,
Article 2 of the Covenant provides that States should, through international
cooperation and subject to the maximum attainable under available resources,
achieve progressively the full realisation of the rights. Further, developing
countries may determine to what extent they can guarantee economic rights to
non-nationals having regard to their economies.

While the first generation (i.e. political and civil) rights generally seek to restrain
a government from undue interference with an individual’s liberties, economic,
social and cultural rights call for definitive action and expenditure of resources for
them to be realised. These rights give substance to the first generation rights
which, in many instances, cannot be realised without the attainment of the latter.

In its findings and recommendations, the Mvunga Commission stated that there
was considerable support for the inclusion of Directive Principles of State Policy
in the Constitution in order to serve as a non-justiciable reminder to the
Government of its socio-economic obligations to the people.

The Mwanakatwe Commission, in dealing with this issue, distinguished political
and civil rights, which were justiciable, and social, economic and cultural rights,
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which were non-justiciable. In recommending that the latter rights be non-
justiciable, the Commission emphasised the Government’s lack of capacity to
provide the many services which are necessary for the realisation of these rights.
It therefore recommended that the Constitution should devote a chapter to
Directive Principles of State Policy. These principles, though non-justiciable,
would serve as a reminder to the State of identified goals.

Current Constitutional Provisions

The current Constitution includes a chapter on Directive Principles of State Policy
relating to economic, social and cultural rights. These principles are not
justiciable, but are supposed to guide the Executive in the development and
implementation of national policies, the Legislature in the enactment of laws and
the Judiciary in the application of the Constitution and other laws.

Article 111 provides that these principles are not justiciable and therefore are not,
by themselves, legally enforceable in courts of law and administrative tribunals.
The Directive Principles of State Policy are provided for in Article 112 and
include a number of principles on which many petitioners made submissions.
Under this provision, the State undertakes, amongst other things, to provide clean
water, adequate medical and health facilities, decent shelter, equal and adequate
educational opportunities and social benefits to persons with disabilities, the aged
and other disadvantaged persons.

Other countries have opted for a deliberate approach by including these rights in
their Bills of Rights and thereby obligating their governments to take reasonable
steps within their available resources to achieve a progressive realisation of these
rights. For example, Section 27 of the Constitution of the Republic of South
Africa, in guaranteeing the right to health care, food, water and social security
states that:

“1)  Everyone has the right to have access to —

a) Health care services, including reproductive health
care;

b) Sufficient food and water; and

c) Social security, including, if they are unable to
support  themselves and their  dependants,
appropriate social assistance.

2) The state must take reasonable legislative and other measures,

within its available resources, to achieve the progressive
realisation of each of these rights.
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3) No one may be refused emergency medical treatment.”

Another example is the Constitution of Ghana which provides in Articles 24 to 27
the following socio-economic and cultural rights:

* workers’ rights to a safe and healthy work environment, equal pay for
equal work, rest, leisure, reasonable hours of work and to form or join a
trade union of their choice;

* the right to equal education opportunities, including free and compulsory
basic education and the development of a system of schools with adequate
facilities at all levels;

* the right to enjoy, practise, profess, maintain and promote any culture,
language, tradition or religion;

* the prohibition of dehumanising customary practices;

* the right of women to be paid maternity leave before and after childbirth;
and

* the right of women to equal training and promotional opportunities.
Submissions, Observations and Recommendations

Two hundred and twenty-eight (228) submissions were received on this subject.
Most of those who petitioned the Commission on this issue were not satisfied
with the Directive Principles of State Policy which, in effect, are meant to serve as
reminders to the Government of its long-term obligations in guaranteeing
economic, social and cultural rights. These petitioners preferred constitutional
provisions that would transform these into justiciable rights. After all, these rights
are at the core of peoples’ everyday lives and are inseparable from civil and
political rights guaranteed in the Bill of Rights.

Submissions

6.2.1 Government’s Obligation to Promote Development
A large number of petitioners argued that the Constitution should direct
the Government to pursue policies that promote national development for
the benefit of all the citizens (46). In particular, a large number of

petitioners called on the Government to pursue policies that promote
agriculture (123).
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One petitioner suggested that the Constitution should clearly provide that
Zambia should pursue policies aimed at achieving a liberal free market
economy (1).

6.2.2 Equitable Distribution of National Wealth

A number of petitioners called for constitution that would guarantee
equitable distribution of the national wealth to all provinces. These
petitioners felt that currently not all provinces had a fair share of the
“national cake” (38).

6.2.3 Gender Equality

Two petitioners said that the application of the Directive Principles of
State Policy should take into account the special interests of women and
should not be administered in a gender-blind manner (2).

The two organisations further suggested that all Directive Principles of
State Policy should mainstream gender equality as a fundamental guiding
principle of all aspects of life (2).

6.2.4 Prohibition of Corruption

Some petitioners called for the Constitution to prohibit corruption and all
forms of discrimination, including nepotism or tribalism in Government

(15).
6.2.5 Directive Principles — Review

There was a submission that Directive Principles of State Policy should be
reviewed in order to include matters of the environment, foreign policy,
culture and national ethics (1).

Observations

Petitioners who addressed the subject of Directive Principles of State Policy made
a variety of submissions on issues that should be included in the Chapter of the
Constitution dealing with the subject.

The majority of these petitioners favoured the inclusion of a provision directing
the Government to promote development in general and agricultural development,
in particular. Others favoured the inclusion of a provision that would direct the
State to ensure that national resources are distributed fairly among all the
provinces. Another group of petitioners favoured the inclusion of a provision
requiring the State to ensure that corruption, nepotism and tribalism in
Government were eliminated. Yet others wanted the application of Directive
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Principles of State Policy to be gender-neutral and to be applied in a gender
sensitive manner.

The Commission observes that Directive Principles of State Policy are included in
constitutions merely to serve as non-justiciable reminders to governments of their
social and economic responsibilities to their people.

The Commission observes that the people of Zambia face numerous socio-
economic challenges that must constantly be brought to the attention of those in
the Government. The Commission feels that placing these challenges under
Directive Principles of State Policy would act as a guide to the Government on
policies that it should pursue in order to meet national aspirations.

The Commission notes that both the Mvunga and Mwanakatwe Commissions
made recommendations on this subject. The Mvunga Commission found that
there was considerable support among petitioners for the inclusion of these
principles in the body of the Constitution. It therefore recommended the inclusion
of directive principles in the Constitution, but said that they should not be
justiciable. The Government, however, rejected the Mvunga Commission
recommendation and instead placed these principles in the preamble to the
Constitution. The Mwanakatwe Commission, after reviewing the trend in other
modern constitutions, concluded that confining these principles to the preamble
was unsatisfactory and therefore recommended that the Constitution devote a
Chapter to these principles. The Mwanakatwe Commission further recommended
that these principles should include national unity and integration, political policy,
economic policy, social policy, cultural policy, environmental policy and land
policy. This Commission agrees with the recommendation that these principles
should be reflected in the Directive Principles of State Policy.

The Commission is persuaded by the argument advanced by the Mwanakatwe
Commission on the desirability of these principles being placed in a separate
Chapter in the body of the Constitution. However, the Commission is of the view
that, for the Chapter on Directive Principles of State Policy to have any meaning,
it is necessary for the Constitution to obligate the Executive to report to
Parliament periodically on steps that it has taken to ensure the realisation of the
policy objectives.

Directive Principles of State Policy in the current Constitution include economic,
social and cultural rights. However, this Commission has recommended that these
be enshrined in the Bill of Rights because of their importance to the welfare of the
people and to sustainable development of the country. In this regard, the
Commission feels that at the present stage of the country’s development, there is
need to sever economic, social and cultural rights from Directive Principles of
State Policy. The former should be enshrined in the Bill of Rights whilst the latter
should comprise broad policy directives. The Commission is therefore of the view
that the Constitution should continue to devote a Chapter to Directive Principles
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of State Policy, but that this Chapter should only provide policy objectives that
the State should pursue and duties of the citizen.

It is the view of the Commission that these policy objectives should include some
of those proposed by petitioners, namely policy objectives that promote political,
economic, social and cultural development for the benefit of all citizens, equitable
distribution of national wealth to all parts of the country, eradication of corruption
and similar vices, sustainable environment, foreign relations in the national
interest and observance of gender equality.

Recommendations

The Commission therefore recommends that the scope of the Chapter in the
Constitution on Directive Principles of State Policy and Duties of the Citizen
should include non-justiciable policy objectives of the State and duties of a citizen

as follows:

Political Objectives

the motto of Zambia shall be “One Zambia, One Nation”;

e the State and citizens of Zambia shall at all times defend the
independence, sovereignty and territorial integrity of Zambia;

* the State shall provide a peaceful, secure and stable political environment
which is necessary for economic development;

* all organs of State and citizens of Zambia shall work towards the
promotion of national unity, peace and stability;

* the State shall be based on democratic principles which empower and
encourage the active participation of all citizens at all levels in their own
governance;

* every effort shall be made to integrate all the peoples of Zambia while at
the same time recognizing the existence of their ethnic, religious,
ideological, political and cultural diversity;

* all political and civic associations aspiring to manage and direct public
affairs shall retain their autonomy in pursuit of their declared objectives
and conform to principles of democracy, transparency and accountability
in their internal organisations and practice;

* cverything shall be done to promote a culture of co-operation,

understanding, appreciation, tolerance and respect for each other’s
customs, traditions and beliefs;
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* the State and citizens of Zambia shall endeavour to build a strong socio-
economic and political order to avoid undue dependence on other
countries and foreign institutions;

* the State shall guarantee and respect institutions which are charged by the
State with responsibility for protecting and promoting human rights by
providing them with adequate resources to function effectively;

* the State shall ensure gender balance and fair representation of
disadvantaged groups, including the youth and persons with disabilities, in
all constitutional offices and other public institutions;

* the State shall give the highest priority to the enactment of legislation
establishing measures that protect and enhance the right of the people to
equal opportunities in development;

* the State shall make reasonable provision for the welfare and maintenance
of the aged;

* the State shall protect the doctrine of separation of powers by ensuring that
the Constitution provides for balanced distribution of power and infusion
of checks and balances in the exercise of these powers between all the
organs of the State; and

* the State shall take all necessary measures to support the distribution of
powers and functions as well as checks and balances provided for in the
Constitution among various organs and institutions of government,
including through the provision of adequate resources for their effective
functioning at all levels.

Socio-economic Objectives

* the State shall endeavour to fulfill the fundamental rights of all Zambians
to social justice and economic development;

* the State shall pursue policies that stimulate agricultural, industrial,
technological and scientific development by adopting appropriate policies
and the enactment of enabling legislation;

* the State shall take all necessary steps to involve the people in the

formulation and implementation of development plans and programmes
which affect them,;
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the State shall endeavour to create an economic environment which shall
encourage individual initiative and self-reliance among the people and
promote private investment;

the State shall be guided by the principle of devolution of governmental
powers, functions and resources to the people at appropriate levels where
they can best manage and direct their own affairs;

the State shall endeavour to create conditions under which all citizens
shall be able to secure adequate means of livelihood and opportunity to
obtain employment;

the State shall endeavour to provide clean and safe water, adequate
medical and health facilities and decent shelter for all persons and to take
measures to constantly improve such facilities and amenities;

the State shall recognise the significant role that women play in society;
the State shall endeavour to provide to persons with disabilities, the aged
and other disadvantaged persons such social benefits and amenities as are

suitable to their needs and are just and equitable;

society and the State shall recognise the right of persons with disabilities
to respect and human dignity;

the State shall promote recreation and sports for its people;

the State shall strive to eradicate illiteracy, poverty, disease, corruption,
nepotism, tribalism and other vices;

the State shall promote free and compulsory basic education;

the State shall take appropriate measures to afford every citizen equal and
adequate opportunities to attain the highest educational standard possible;

the State shall recognise the right of every person to fair labour and
employment practices and safe and healthy working conditions;

the family is the natural and basic unit of society and is entitled to
protection by society and the State;

the State shall pursue policies that encourage food security;

the State shall institute adequate measures for disaster preparedness and
management;
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* the State shall take necessary measures to bring about balanced
development of the different areas of Zambia and between rural and urban
areas; and

* the State shall devise land policies which recognise ultimate ownership of
the land by the people.

Defence and Security Objectives

* the State shall endeavour to create enabling conditions for maintenance of
the territorial integrity;

* the State shall undertake to create administrative consultative and advisory
structures to meet the requirements of co-ordinated defence and security
strategies;

* the State shall promote the maintenance of military traditions, customs and
values of the Officer Corps of the Defence Force, such as loyalty, courage
and good conduct of a commissioned officer; and

* the State shall ensure that welfare and morale of personnel is adequately
maintained and that they enjoy fundamental rights and freedoms as other
citizens.

Cultural Objectives

* the State shall promote different cultures of the country, consistent with
the Constitution, in particular fundamental rights and freedoms, human
dignity and democracy;

* the State shall take such measures as may be practically possible to
promote the use, development and preservation of all local languages and
shall take appropriate measures to promote the development of sign
language for the deaf and braille for the blind;

* the State and citizens shall endeavour to preserve, protect and, generally,
promote the culture of preservation of public property and Zambia’s
heritage; and

* the State shall devise cultural policies that promote Zambian art and
music.



Environmental Objectives

* the State shall promote sustainable development and the utilisation of
national resources of Zambia in such a way as to safeguard the bio-
diversity of the country and to meet the developmental and environmental
needs of present and future generations;

* the State shall safeguard the ecological balance and protect natural
resources, including land, water, wetlands, minerals, oil, fauna and flora
on behalf of the people of Zambia;

* the State shall, in particular, take all possible measures to prevent or
minimise damage or destruction to land, forests, air and water resources
and other natural resources.

Foreign Policy Objectives

The State shall pursue a foreign policy based on the principles of national interest,
respect for international law and treaty obligations, regional integration,
settlement of international disputes by peaceful means, promotion of a just world
economic order and opposition to all forms of domination, racism and other forms
of oppression and exploitation.

Public Finance and Accountability

* the State shall strive to ensure that as far as possible funds for the national
budget are derived from the country’s own resources;

* the State shall pursue policies that promote transparency and
accountability in the management of the affairs of the nation;

* all persons in public office shall be accountable to the people; and

* the State shall take all necessary measures to expose and eradicate
corruption and abuse or misuse of power by persons holding public office.

Implementation of Policy Objectives

The President shall, once a year, report to the National Assembly the progress
being made in the realisation of the set objectives.



Duties of a Citizen

The exercise and enjoyment of rights and freedoms entails corresponding duties
and obligations on every citizen and therefore it should be the duty of every
citizen to:

* respect and defend the Constitution, its ideals and institutions;

* be patriotic and loyal to Zambia and promote its developmental and good
image, and render national service whenever this may be required;

* understand the provisions of the Constitution;

* protect and promote democracy and the rule of law and respect the dignity
of other citizens and the rights and legitimate interests of others;

* register as a voter and vote in national and local government elections;

* contribute to the well-being of the community where that citizen lives,
foster unity and live in harmony with others;

* contribute to the creation and promotion of a clean and healthy
environment for sustainable development;

* pay tax and duties legally due and owing to the State promptly; and

e assist in the enforcement of the law at all times.
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CHAPTER 7

DEMOCRATIC GOVERNANCE

Terms of Reference:

No. 2 Recommend a system of government that will ensure that Zambia
is governed in a manner that will promote the democratic
principles of regular and fair elections, transparency and
accountability, and that will guard against the emergence of a
dictatorial form of government;

No. 3 Recommend appropriate ways and means of entrenching and
protecting human rights, the rule of law and good governance;

No. 5 Examine and recommend the elimination of provisions that are
perceived to be discriminatory in the Constitution;

No. 10 Recommend a suitable electoral system to ensure fairness in the
conduct of Presidential and Parliamentary elections as well as
local government elections,

No. 15 Examine Constitutional provisions relating to the settlement of
election disputes following Presidential and Parliamentary
elections and recommend a method of ensuring expeditious and
final disposal of election petitions,

No. 16 Examine and recommend to what extent issues of gender equality
should be addressed in the Zambian Constitution, and

No. 17 Examine provisions of the Constitution, which impact on Press
freedom and the freedom of speech.

Introduction

The concept of constitutionalism underpins governance in so far as it relates to the
political, social and legal order. Constitutionalism demands that government
should respect and operate in accordance with the Rule of Law. The will of the
governed therefore becomes the basis for the authority of government.




Good governance is cardinal in upholding democracy because it entails
empowerment of the people, transparency, accountability, human rights, respect
for the Rule of Law, separation of powers and independence of the Judiciary.
Generally, democratic governance cuts across issues such as elections, the fight
against corruption, the independence of investigative bodies, the independence of
the Judiciary, upholding the rule of law, accountability in the Public Service,
institutional linkages, capacity building and participation of all the people in the
decision-making process.

Democratic governance entails the doctrine of separation of powers amongst the
three organs of the State, namely the Executive, the Legislature and the Judiciary.
Effective separation of powers enhances good governance and also entails
effective checks and balances amongst the three organs of Government. In
practice, however, the doctrine is not rigidly applied in the sense that the
functions cannot be completely separated, but there is, within the scheme, power
sharing and division of functions.

Other essential characteristics of democratic governance are the conduct of
regular, free and fair elections; and transparency and accountability. The electoral
process is evidently the cornerstone of democratic governance. Free and fair
elections at periodical intervals are particularly important, as they legitimise
public authority. Elections are also an important factor in promoting public
accountability by enabling the electorate to vote out of office elected officials who
have not performed well in the management of public affairs.

For an election to be democratic, free and fair it must satisfy the following
conditions:

* the entire adult population should have the right to vote for candidates of
their choice;

* clections should take place regularly and within prescribed time limits;

* no-one should be denied the opportunity to form a party and to put up
candidates;

* votes should be cast freely, and counted secretly, and reported honestly,
and those who win should be installed in office until their terms expire;

and

* campaigns should be conducted with fairness, under the Electoral Act.



Current Constitutional Provisions

The Constitution does not explicitly deal with the subject of democratic
governance. However, principles of good governance, such as separation of
powers and regular and free elections, are indirectly addressed under various parts
of the Constitution such as the Executive, the Legislature and the Judiciary. In
addition, there are a number of statutes that deal with the subject, in particular the
electoral process.

Articles 34, 63 and 67 of the Constitution deal with matters relating to presidential
and parliamentary elections, respectively, including parliamentary by-elections.
Article 76 establishes an autonomous Electoral Commission to supervise
registration of voters, conduct presidential and parliamentary elections and to
review the boundaries of constituencies. The Article provides that an Act of
Parliament shall provide for the composition and operations of the Electoral
Commission appointed by the President.

The Electoral Commission Act No. 24 of 1996 provides for the composition,
appointment, powers and functions of the Electoral Commission. Further, the
Electoral Act, Cap. 13 and amendments thereto, Act No. 4 of 2001, and the Local
Government Elections Act, Cap. 282 and the amendments thereto of 1997,
constitute part of the electoral code. Supplementary to these is the Referendum
Act, Cap. 14 of the Laws of Zambia, which provides for matters related to the
manner in which a National Referendum shall be held and matters connected with
or incidental thereto.

In its Report, the Mvunga Commission recommended that a fresh electoral
regulatory regime should be enacted to enhance the conduct and supervision of
elections in line with the new democratic dispensation. The Commission also
recommended that the electoral system with respect to the determination of a
winning candidate should be reviewed to tackle the problem of a simple majority
winner who could, in fact, have received a minority of votes in relation to the total
number of valid votes cast.

The Mwanakatwe Commission observed that it was the wish of the governed to
see the observance and protection by the State of human rights, the concept of
separation of powers, the institutionalisation of popular sovereignty,
accountability and transparency, regular free and fair elections and the devolution
of power.



7.2

Submissions, Observations and Recommendations

Nine thousand one hundred and twelve (9,112) submissions were received on this
subject. Submissions focused on the principle of separation of powers and the
electoral system.

7.2.1 Separation of Powers
Submissions

A number of petitioners believed that the doctrine of Separation of Powers
should be enshrined in the Constitution (46), so as to achieve
independence and autonomy for each of the three organs of the State, and
to enhance checks and balances.

A submission from the National Assembly called for the Speaker and
Chief Justice to be of equal rank, since both of them head the other two
organs of Government (the Legislature and the Judiciary, respectively (1)).

Observations

The Commission notes that the majority of petitioners on this subject
called for the doctrine of separation of powers to be enshrined in the
Constitution so as to promote power sharing and checks and balances
between the three organs of the State. The Commission observes that
petitioners made this call out of fear, arising from past experience, that the
Executive may, if left unchecked by the Constitution, monopolise power
and dominate the other arms of the Government.

The Commission agrees with the petitioners that the principle of
separation of powers is essential in ensuring equitable distribution of
power and effective checks and balances among the three arms of the
Government which, in turn, enhances good governance and accountability.
The Constitution should reflect the doctrine of separation of powers
through balanced distribution of power and infusion of checks and
balances in the exercise of these powers between all the organs of the
State. In addition, the Constitution should reflect this doctrine as a policy
objective or directive principle of State policy.

The Commission also notes the submission from the National Assembly
that there should be equality in rank between the Speaker and the Chief
Justice. The Commission observes that if the parity sought is being
parallel in status, this can only be achieved in terms of conditions of
service. However, so far, there does not seem to be any significant
disparities in the two offices to justify any reversal.



Recommendations
The Commission recommends that:

* the Constitution should reflect the doctrine of separation of powers
by balanced distribution of power and infusion of checks and
balances in the exercise of these powers between all the organs of
the State and that the doctrine should be enshrined in the
Constitution in the Chapter on Directive Principles of State Policy;
and

* the existing State order of precedence as regards the Chief Justice
and the Speaker be retained.

7.2.2 Electoral System
Submissions

A few petitioners wanted the Constitution to provide for a Mixed Member
Representation (MMR) system of elections as opposed to the current
system of First-Past-The-Post (FPTP) (7). The main reason advanced was
that a mixed system would promote fair representation of political parties,
women, minorities and interest groups. Some of the petitioners referred to
the South African system in this regard.

On the other hand, some petitioners called for the retention of the First-
Past-The-Post simple majority electoral system (20). They argued that this
system of elections was simple and well known. Others called for the
Constitution to provide for a quota system of participation and
representation of political parties (7).

Observations

Although relatively few petitioners made submissions on the subject of the
electoral system, the Commission deliberated on the subject at length in
view of its importance to democratic governance. The Commission notes
that the majority of petitioners preferred the retention of the First-Past-
The-Post electoral system whilst others called for the Mixed Member
Representation System also known as the Additional Member System
(AMS). A few others wanted the quota system of representation.

The First-Past-the-Post System, which is also known as the Winner-Take-
All system, is a system whereby candidates ordinarily stand in
geographically delimited single member constituencies. After voting, the
candidate with the highest number of votes cast is declared winner. There
is no insistence on absolute majority.



The Proportional Representation (PR) system is one where predetermined
seats are allocated in proportion to the votes cast for the political parties.
In this instance, parties prepare party lists of candidates earmarked to take
the seats.

The AMS or MMR is a combination of both the First-Past-the-Post and
the Proportional Representation systems. In this instance, a percentage of
designated seats, say half, in Parliament are competed for through the
single member constituencies where winning is by a simple majority.
The other seats are then allocated on the basis of proportional
representation based on national proportionality. This arrangement, it is
argued, eliminates the distortions of the FPTP system where a candidate
with minority votes can win elections in a given constituency. The
proportion of FPTP to PR system seats may differ. In Germany, for
example, half of the Legislature is elected from single member
constituencies with the other half holding seats on the basis of the PR
system. Furthermore, only parties winning over 5% of the national vote or
those with three constituency seats qualify for PR seats. The adoption of
thresholds has the positive effect of limiting the allocation of PR seats to
serious political parties.  In this way, the weak political parties are
automatically eliminated.

A Quota System is where special interest groups such as persons with
disabilities are given a committed number of seats. The interest groups
are then allowed to democratically elect their own candidates using their
own electoral college. The college can, for instance, be either at district or
provincial level, depending on the arrangement.

The Commission fully evaluated the submissions calling for retention of
the FPTP, adoption of the MMR and the quota system of participation and
representation in the National Assembly. The Commission wishes on the
outset to discard the concept of a Quota System as it is incompatible with
the principle of universal adult suffrage, cumbersome and difficult to
manage.

The Commission acknowledges the value of elections as fundamental to
the entire democratic process. The Commission also recognises that for
elections to achieve their objective of having legitimate representation, it
is necessary to have an electoral system that is understood by the
electorate and that facilitates their meaningful participation in the electoral
process. This is especially important for people in rural areas, most of
whom are illiterate.

The Commission notes that Zambia has, since independence, followed the
FPTP model where voters choose their candidates by placing a mark on



the ballot paper and the candidate with the highest number of voters is
declared winner, regardless of whether or not such winning candidate has
obtained a majority of the votes cast. The system is commonly found in
most former British colonies and protectorates, and about one-third of
countries in the world use this system.

One major disadvantage of the FPTP system is that the winning candidate
does not necessarily obtain the majority of the votes cast. For instance, if
in a constituency of 100 voters, 20 candidates contest elections and 18 of
the candidates each obtains five votes, and two obtain four and six votes,
respectively, the candidate with six votes or 6% of the voters would win
the election. This means that a political party can have majority seats in
Parliament without majority votes and so the members may not represent
the majority of the people.

Further, as a winner-take-all system, the FPTP entails that all other parties
are excluded from representation even though they may have received a
considerable number of votes. The FPTP system also tends to lead to the
exclusion of minority political parties and fails to facilitate representation
of interests such as gender, labour and socially-disadvantaged groups. The
system also results in th